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In his eloquent eulogy upon Mr. Justice Story, Daniel Web- 
ster apostrophized justice as ‘‘the greatest interest of man on 
earth.’’ He only expressed the conviction of the thoughtful in 
all ages. The Hebrew Psalmist’s most exalted glorification of 
God, was that He had made justice and judgment the habitation 
of His throne. Priests and prophets of all religions, poets and 
philosophers of all nations, have exhorted rulers and peoples to 
do justice. 

The founders of our own Federal and State governments in 
setting forth the objects of the governments they were founding 
set justice before tranquillity, safety, prosperity and even lib- 
erty. ‘* To establish justice ’’ is the first object of government 
named in the constitutions of this State and of the United 
States. This precedence given to justice was not fortuitous but 
because justice was first in the mindsof the framers. In secular 
affairs, at least, there is nothing better than justice; there is 
nothing worse than injustice. In the Bill of Rights prefixed to 
our State constitution it is emphatically declared that * right 
and justice shall be administered freely and without sale, com- 
pletely and without denial, promptly and without delay.’’ In 
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proportion as this command is obeyed by the administrators of 
the government, in that proportion are the people blessed far 
beyond any blessings of material wealth. 

But how to establish this justice so essential, and avoid this 
injustice so inimical, to human happiness? Good laws alone 
will not establish justice. Laws are to be applied to facts, and 
however good the laws, if the facts be not correctly found in- 
justice must result. Jurisprudence is not an abstract science. 
It deals with concrete facts and, like similar sciences, it must 
have its data accurate. As an error in observation, or calcula- 
tion, may vitiate the conclusions of even the most exact sciences, 
so an error in a single fact may make unjust the most elaborate 
judicial judgment. 

Judgments to be just must be based not only on correct rea- 
soning but also and ultimately upon the truth in fact. To 
ascertain this truth, the truth in fact, is the first and principal 
labor in judicial proceedings. By far the greater part of the 
time of our sessions of court is occupied in trials for the ascer- 
tainment of facts. To get at these unerringly, to thus obtain a 
sure foundation for the superstructure of legal reasoning and © 
judgment, is the great task of the judiciary and the legal 
profession. This task all judges and lawyers will agree is quite 
appalling in its difficulty. 

Our early predecessors fairly quailed before this difficulty in 
their day, when scarcely any credence was given to human tes- 
timony. At one time they put the whole labor and responsi- 
bility on the witnesses themselves, who were the first jurors. It 
was for the witnesses to adjudge what was true. After the 
segregation of jurors from witnesses, the courts still sought 
to put off the responsibility of decision. They devised compur- — 
gation, the ordeal, the wager of battle and other devices 
for having the questions of fact determined in some other way 
than by their own judgment. They affected to believe, and 
probably brought themselves to believe, that through these 
devices the Deity declared the facts for them. Even questions 
of law were sometimes left to be determined in the same way. 
A Saxon chronicler relates that in the tenth century, under the 
Saxon King Otto, the question arose whether the children of a 
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deceased parent could inherit from their grandfather equally 
with their uncles. It was proposed to submit the question 
to the popular assembly, but the King decided to obtain the 
opinion of Deity through the wager of battle. The champion 
for the children overthrew the champion of the uncles, and the 
right of the children was established. 

The trouble was, that courts and lawmakers in those days 
had little or no confidence in human reason, or human testi- 
mony. They invoked the Deity in these various crude ways as 
the only sure informant. In time, however, it came to be 
realized that it was quite doubtful what response was made 
to these invocations, or whether any response at all was made. 
These means having thus fallen into disrepute, the courts 
were compelled in many cases to resort to the testimony of wit- 
nesses, but they did so reluctantly and distrustfully. For a long 
time, almost down to our day, the parties to the suit, the very 
persons who knew best what was said or done, would not be 
heard. Also the slightest pecuniary interest in the result of a 
trial was assumed to render a witness unworthy of belief. Per- 
sons once convicted of any offense, however trivial and however 
fully expiated, were rigorously excluded from the witness stand. 
Persons of different religious opinions from those of the court 
would not be heard. Worst of all, the accused in a criminal 
proceeding was refused the opportunity of giving his own 
testimony. 

In our own time it has become apparent that no source 
of information should be ignored if the truth is to be ascer- 
tained. Now all sources are available to the parties and the 
courts. Evidence of any kind, from any source and through 
any medium, is admissible if it be primary, relevant and pro- 
bative. The only safeguards now are in the exclusion of hearsay 
evidence, of secondary evidence when the primary is obtainable, 
and in a wide latitude of cross-examination. These radical 
changes in the rules of evidence have immensely increased 
the labor and responsibility of judicial tribunals and trial lawyers. 
True, the more numerous the data, the better the opportunity 
for correct conclusions, but the greater the labor. The more 
numerous and different in character the sources and media 
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of evidence, the more conflicting and even doubtful the evidence 
may be and the task of extracting the truth correspondingly 
more difficult. At times I have envied the early judges who 
could allow the compurgation, or send the parties to the ordeal 
or wager of battle, and thus avoid the labor and responsibility 
of decision. 

Superadded to the labors, difficulties and responsibilities of 
the tribunals and lawyers of this day, is the subject of this - 
paper, medical expert evidence, the most confusing of all. 
No judge, no juror but bewails the necessity of judging such 
evidence. No lawyer but feels afflicted with fatigue as he 
thinks of it. 

The first expert or opinion evidence received was that of 
physicians, and it was at first heard only by the judge for 
his own enlightenment, and his conclusions only were given 
to the jury. Thus as late as 1619, in an ejectment case turning 
upon the legitimacy of a posthumous child, the judge after 
hearing two ‘‘doctors of physic’ charged the jury that a child 
born forty weeks and more after the death of the husband 
might well be his child. Such evidence does not appear to have 
been submitted to the jury until 1665 when at a trial for 
witchcraft at Bury St. Edmunds Dr. Thomas Browne, after 
viewing the respondents, was permitted to give directly to 
the jury his opinion that the respondents were witches. Since 
that date expert evidence appears to have been given directly 
to the jury for them to consider and pass upon. 

I do not find in the books, either of law or medicine, that 
expert evidence has been much praised or welcomed. It seems 
rather to have been regarded as a necessary evil to be tolerated 
because nothing better could be had. In Honigan’s case! the 
court said: ‘* The experience of courts with the testimony 
of experts has not been such as to impress them with the 
conviction that the scope of such proofs should be extended. 
Such testimony is not desirable in any case when the jury can 
get along without it.’’ In Clark v. The State,? the court, after 
quoting a disparaging remark by Sir John Nicoll, said «*When- 


1 29 Mich. 4. 2 12 Ohio, 483. 


XUM 
XUM 


MEDICAL EXPERT EVIDENCE. 485 


ever they (the physicians) have enlisted on the side of either 
party, or of some favorite theory, the difficulties are greatly 
multiplied, and however honest or renowned for professional 
character the witnesses may be, such will be the conflict of their 
testimony in nine cases out of ten, that it will be utterly unsafe 
for a jury or court to follow or adopt the conclusions of either 
side.’” In Winans v. Railroad Co.’ the United States Supreme 
Court said: ‘* Experience has shown that opposite opinions 
of persons professing to be experts may be obtained to any 
amount.’’ In Best on Evidence? it is said :** There can be no 
doubt that testimony is daily received in our courts as scientific 
evidence to which it is almost profanation to apply the term.’’ 
Finally hear the drastic comment of our own court in State v. 
Walton.* In speaking of the rule excluding mere opinion evi- 
dence, the court said: « Any one who has listened to ‘ the vain 
babblings and oppositions of science falsely so called,’ which 
swell the record of the testimony of experts, when the hopes of a 
party depend rather upon mystification than enlightenment, will 
‘see the wisdom of the rule.’’ But unfavorable comments are 
not confined to judges and lawyers. Physicians and medical 
societies have often and publicly bemoaned the quality of 
much of the medical evidence given in court, and have desired 
and sought its improvement. 

In what I say of the causes of this infirmity of medical evi- 
dence which it makes so often unsatisfactory, I believe I have the 
concurrence of many eminent physicians. At the outset I ought 
frankly to concede what they claim, that one cause is ignorance 
of medical science on the part of judges and examining counsel. 
To be a good judge or a good trial lawyer, one should have some 
previous knowledge of the nature of the subject-matter under 
investigation. If we in our profession would learn more of the 
general science of medicine, the more easily we could extract 
medical facts from medical witnesses. Eminent physicians have 
told me it is very difficult for them to state medical facts clearly 
in answer to questions propounded by uninformed lawyers, and 
sometimes by uninformed judges. They complain that often 
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they are not allowed to use illustrations of their own choice, that 
their attempted expositions of apposite medical truths are often 
spoiled by confusing interruptions and objections. They urge 
that in stating medical truths they should not be laced as straight 
as the ordinary witness who is confined to visible or audible facts, 
but should be allowed something of the freedom of the class- 
room where they give instruction. They say they do not object 
to being heckled in cross-examination and made to meet criti- 
cism and defend their statements, but they do insist that, like 
the candidate on the hustings, they be allowed full answers. 

I think these complaints are to some extent well founded, and 
if courts and counsel will give medical witnesses more protection 
from interruption, and better opportunity to complete their 
answers, their testimony will give more light. 

Another cause is inherent and cannot be at once removed by 
any action of ours. Medicine is not yet an exact science. Its 
absolute truths are few. Many dogmas it to-day believes and 
gives out as medical truths are really only theories or doctrines 
which may be abandoned to-morrow. A brief study of the his- 
tory of medicine will reveal numerous revolutions in its theory 
and practice. An eminent Philadelphia physician, Dr. Donald- 
son, desired to be excused from testifying in the Wharton hom- 
icide case on the ground that any statement he could make as to 
the medical part of the case might within thirty years be shown 
to be entirely erroneous. The distinguished English physician, 
John Hunter, for the same reason would never venture a state- 
ment beyond his own personal observations. The only safe- 
guard against this infirmity is for the medical witness to frankly 
avow its existence, and for the tribunals to recognize it and 
base their judgments as little as possible on what are simply the 
theories and doctrines of the day. 

Another cause is the natural zeal of the medical witness to 
magnify his profession and show his learning. This zeal is most 
exhibited by the younger members of the profession fresh from 
the schools and exuberant in their self-confidence. They wel- 
come medical problems and are quick to offer solutions. In this 
respect they are not unlike many young lawyers. The result is, 
they often state as medical truths their mere personal theories 
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or opinions, instead of confining themselves to those tested and 
approved by the body of their profession. These witnesses, 
while fondly believing they are giving much light and aiding the 
courts in their search for truth, too often lead them astray. 

A kindred cause is the fear of many medical witnesses that 
they will lose consideration if they frankly confess they do not 
know what is the truth of the matter. This is also a weakness 
of the younger physicians. They are called perhaps for the first 
time. They testify perhaps in the presence of a large and at- 
tentive audience. They feel that their own reputation is in- 
volved. They desire to be thought learned and competent. 
Knowing the judge, jury and audience to be laymen, ignorant of 
much of their science, they are tempted to incur the risk of mis- 
statement rather than frankly confess their ignorance. 

Another cause is that too many physicians summoned as medi- 
cal witnesses rely too much on their general learning and expe- 
rience, and testify without making any special investigation of 
the precise matters in controversy. So testifying, they are 
often confronted with phases and questions for which they have 
no safe answer. In this respect, physicians also have plenty of 
company in those lawyers who make little or no special prepa- 
ration for any case, but rely on their general learning which too 
often is found to be insufficient. If physicians, when sum- 
moned, would ascertain, as they easily may, what medical ques- 
tions are involved, and then make a special study of them and 
confine themselves to what they find to be accepted and estab- 
lished as medical truths, much of the uncertainty of medical 
evidence would be eliminated. 

Other causes are found in the personal temperament or mental 
constitution of the medical witness, a factor that greatly affects 
all testimony from witnesses. The calm, deliberate, unbiased, 
clear-minded, clear-speaking witness is undoubtedly less rare 
among medical witnesses than among other witnesses, but the 
lack of these qualities in the medical witness is more grievous. 
A stupid, a rambling, a vain, a confused witness can after all 
make tolerably clear with the aid of counsel what he did see or 
did hear, but a similar person testifying as a medical witness is 
hopeless. No skill of counsel can make his testimony clear or 
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effective. The only cure is to refuse to call such persons as 
medical witnesses. A mode of effecting this will be suggested 
later in this paper. 

Another cause is the much debated hypothetical question. 
Physicians have told me they dislike to answer such a question 
since the question rarely states a case sufficiently clear for them 
to answer correctly. Often, enough data are not given upon 
whica to base a professional opinion. Often, the data given 
are conflicting and even impossible, presenting cases never met 
with in medical experience. In fine the hypothetical question 
rarely presents the case as it is, and answers confined to it are 
therefore misleading. So convinced am I of the justice of this 
complaint, that I have never required an answer toa hypothetical 
question but have left it to the medical witness to answer or not 
as he pleased. 

Analogous to the practice of putting hypothetical ques- 
tions is the growing practice of having physicians attend 
constantly while evidence is being taken out, and then asking 
them what is their professional opinion upon all the evidence 
thus heard by them. This practice is undoubtedly easy for the 
physicians, but I venture to say the answers to such questions 
have in fact little weight with court and jury, and indeed should 
not have much weight. Granting that the physician’s answer is 
honest and based on the evidence as he remembers or under- 
stands it, the tribunal has no assurance that he remembers or 
understands it correctly. If the physician be dishonest or 
heedless he can conceal his errors in his misunderstanding of the 
evidence. 

But the most prolific cause of the disrepute in which medical 
evidence is held, is the partisanship excited in, and displayed by 
medical witnesses. At one time, I hope not now, it was not 
unusual to give physicians retainers as medical witnesses. I was 
once local counsel for a defendant in a personal injury suit and 
was severely blamed for not getting ahead of the plaintiff in re- 
taining local physicians. Of course the testimony of a physician 
testifying under a retainer cannot be trustworthy or satisfactory. 
I do not include in this condemnation physicians who are per 
manently employed by railroad companies and others to examine 
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and report upon the real conditions of injured persons. In such 
cases the employment is for advice and not for testimony. 

But apart from these extreme cases of retainer, partisanship 
is easily excited in physicians as well as in other witnesses. The 
physician who has attended a plaintiff, or is his family physi- 
cian, and is called by him as a medical witness, naturally has the 
desire that his patient may win his suit. The physician called for 
the defendant, and thus arrayed against the plaintiff’s physician, 
naturally shares the defendant’s desire to win. If these two 
conflict in their testimony each becomes a zealous partisan not 
only for the party calling him but for his owntheory. If more 
than one physician is called upon a side, then parties are formed 
and each physician feels the desire to back up his own party. 

This partisanship is acknowledged and deprecated by physi- 
cians. Do what they will to divest themselves of it, they feel 
its force. At a session of the Maine Medical Association a few 
years ago this subject of medical expert evidence was considered. 
This ingrain evil of partisanship was brought out in discussion. 
One well-known physician stated an illustrative incident occur- 
ring at a trial in which he was a medical witness. After describ- 
ing and lamenting the partisanship displayed by the medical 
witnesses on the other side he unconsciously closed with the 
illuminating remark ** but our side won the case.”’ 

This tendency to partisanship is aggravated by two practices. 
One is the extra and often large compensation paid medical wit- 
nesses. The greater the fees paid, the greater the desire to be 
called as a witness and the greater the desire to justify the expendi- 
ture incurred in calling him. I am assured by physicians, as well 
as by lawyers, thatcases are known where physicians have hinted 
that they could testify favorably for one side or the other. I 
believe these cases are very rare, but still large fees to be 
obtained are a temptation in all professions. The temptation 
may be small, or nil, to the distinguished and wealthy, but per- 
haps too great for the less fortunate. If it be said that without 
paying large fees the better physicians cannot be obtained, I 
suggest that the best physicians must obey the court’s subpoena 
to appear and testify for the statutory fees. If it be further 
saidthey cannot be compelled to give out their learning acquired 
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by years of study and observation, I suggest that the courts are 
entitled to all that any witness knows upon any question involved 
in a trial, however he acquired his knowledge. It may be that 
no witness, expert or ordinary, can be compelled to acquire 
knowledge but I know of no law in this State permitting any 
witness to withhold from the courts his knowledge already 
acquired, except of course tbat acquired by a lawyer from his 
client. If it be urged it is a hardship to take a physician away 
from a profitable practice for the per diem of an ordinary wit- 
ness, I suggest that his hardship is no greater than that of other 
men whose time is valuable and whose attendance entails loss. 

I see no reason for exempting physicians from the common 
duty of all persons, rich or poor, busy or idle, educated or not, 
to appear and testify in courts of justice. The poorest litigant 
may need the testimony of experts as vitally as the most 
wealthy. He should have the right to compel it as much and on 
the same terms as any other testimony. To permit a physician 
to refuse to give medical testimony unless paid according to his 
own estimate of his value may be to deny justice to those most 
hurt by injustice. 

Another practice tending to intensify partisanship is that of 
the same physician acting as witness and also as tutor or adviser 
to the party or attorney calling him. The court has recognized 
that even the most high-minded lawyer engaged in the trial of a 
case ought not to be both attorney and witness, and has laid 
down the general rule that he shall not. Equally the physician 
should not be both witness and adviser. His zeal as tutor is too 
likely to color his testimony as a witness. It is an unpleasant 
spectacle to see the physician coaching the examining attorney 
and then passing to the witness stand. Testimony so given is 
unsatisfactory and of little weight. 

But I have dwelt long enough on the unpleasant features of 
medical evidence. I should not be understood as belitting it. 
It is not in itself an evil. It has imperfections some of which 
I have tried to point out. With these removed, it would be 
almost wholly good. Often, it, and it alone, can show us the 
truth necessary for just judgment. Guilty men, whose guilt 
was otherwise unprovable, have been convicted by it. Innocent 
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men have been rescued by it from what otherwise seemed cir- 
cumstances conclusive of guilt. In many affairs of life it has 
been, and will be, the determinative solvent. Its statements, 
when given by honorable, intelligent physicians free from parti- 
sanship and other unfavorable conditions, are deserving of credit 
from us. It is not for us laymen to say they are absurd. 
When the famous engineer Stephenson testified before a parlia- 
mentary committee that in the not distant future, railroad trains 
would attain a speed of fifteen miles an hour he only excited 
laughter and was hastily told to stand down by the party calling 
him. Dr. Jenner of vaccination fame was covered with ridicule 
when he promulgated what is now received as truth. In these 
days of wonders in medical science we should not wag our heads 
when learned physicians state as medical truths what may seem 
tous in our ignorance strange and improbable. 

The subject, however, must not be left here. The point is 
how can we remove or lessen the imperfections, and make more 
effective the good, of medical expert testimony? Much must 
be left to the members of the medical profession. Through 
their medical associations and by individual precept and example 
they can inculcate a higher sense of duty to state only the 
established truths of the science fairly and correctly. I am 
glad to say they are awake to the need of improvement and are 
doing much towards it. In most places in Europe, and in many 
places in this country, it is becoming the practice for physicians 
summoned in a case, by whichever side, to confer together before 
testifying, in order to arrive at a better understanding as to 
what the medical truth is. In the medical schools more in- 
struction is being provided for upon the subject of giving medi- 
cal evidence. Through the efforts of the medical profession the 
quality of medical expert evidence is being perceptibly improved. 

But the medical profession cannot do everything. They may 
improve and are improving the witnesses, but they cannot im- 
prove the system. That is our work and in conclusion of this 
paper I wish to make a few suggestions as to what we can do. 

If we would keep ourselves well informed of the general facts 
of anatomy, physiology and therapeutics, and also of the new 
discoveries and theories of medical science, we would undoubt- 
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edly have less difficulty in examining and understanding the 
medical witness. With that knowledge we could encourage the 
honest, but slow, witness, and expose the vain and dishonest. 
If we ourselves would acquire more knowledge; would take more 
pains to draw out medical evidence clearly and accurately ; would 
refrain from incomplete and contradictory hypothetical ques- 
tions ; would allow him reasonable limits in which to make clear 
his meanings; would refuse to let him act as coach; would 
_ frown upon any exhibition of partisanship; would make him 
understand that he is to bea witness only, and as to the truth 
only; would make him realize by vigorous cross-examination 
that he must be nothing else in the case, I think we would on 
our part contribute much to the desired improvement. 

I think much may also be accomplished by legislation, but 
here caution is necessary lest the rights of litigants to produce 
any relevant testimony, however unsatisfactory, be infringed. 
It seems to me, however, that one legislative step might be 
taken safely and with good results. We have long had in the 
case of disputed boundaries or titles a statutory provision for 
the appointment by the court of a surveyor to run lines, observe 
various artificial and natural objects, and make memoranda and 
plans as desired by either party, or by himself. After he has 
done this, either party may call him to the witness stand, or 
may ignore him and call other surveyors. This statute has 
worked well. The court surveyor is nearly always called to the 
stand, and it is very seldom that other surveyors are called. 
His testimony is usually satisfactory and sufficient, and thus 
much time and expense are saved with results as accurate as 
with a multitude of surveyors. 

If now we provide by legislation that in any case in which 
medical questions may arise requiring medical expert testimony 
for their correct solution, the court, or a justice thereof, may 
designate one or more physicians to make such examinations as 
either party desires, and such as the physicians desire, and to 
make notes and special study thereof preparatory to giving evi- 
dence, do we go any farther than we have safely gone in the 
other case? We abride no right of the parties. We leave them 
free to call the court physician or not call him, and also free to 
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call other physicians. In practice, however, the court physician 
would be called by one side or the other. But he would testify 
more as the friend of the court than as a witness for a party, 
would owe nothing to the party and would have the more weight 
accordingly. 

Under such a statute we should be measurably sure of at least 
one learned, competent, clear-minded and clear-speaking, and 
unbiased witness. He would be selected because of the con- 
fidence of the court and the parties in his integrity, learning and 
skill, and in his ability to make clear statements. It would be 
an appointment of honor stimulating him to deserve it by his 
faithfulness. He would know that he would be subject to vigor- 
ous cross-examination, and that he might be confronted with 
other physicians. He would feel, however, as the court’s 
appointee, a sense of responsibility to the court rather than to 
the party calling him. He would be stimulated to make deeper 
study and investigation, to form his opinions carefully and con- 
servatively, to state them clearly and accurately. He would be 
largely free from any sympathy with either party and from any 
sense of obligation to him. I believe that in a short time under 
such a statute few physicians, other than the court physicians, 
would be called, and if any, only the best, because of the greater 
weight that would be given to the evidence of those appointed 
by the court vver those chosen by the party. Great saving in 
the length and expense of trials would follow. 

I would add that I think the compensation of such appointees 
could properly be made out of the public treasury like that of 
stenographers, auditors, etc. The great economy of time and 
of court expenses would warrant this; but I would specially 
urge it for the further reason that payment from the public 
treasury would remove the greatest incentive to partisanship. If 
the physician is selected by the court and paid from the public 
treasury, he has little or no motive to shape his testimony as to 
favor either party. He would be as unbiased as any court 
officer. 

At present this is all the legislation I would urge, but I do 
urge this much. Further legislation may be advisable here- 
after. 
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Gentlemen of the Maine Bar Association: in his Essay on 
Character, Emerson said: ‘‘ Truth is the summit of being; 
justice is the application of it to affairs.’’ Upon our profession 
is the duty of discovering and thus applying the truth. It is 
charged against us that, despite our professional pride, we are 
not improving law and procedure as we should, that we are far 
behind other professions and guilds in advancement. We should 
not flatter ourselves there is nothing more to do. Law and pro- 
cedure are still imperfect. We should continually strive to 
improve them. The people look to us for this improvement. 
Upon us is the duty to devise still better methods of establishing 
truth and justice. Because of this duty I have prepared and 
read this paper. To fail in this duty is to be recreant to our 
profession, a profession which claims to be, in the words of the 
great French Chancellor D’Augesseau, ‘‘ an order as ancient as 
magistracy, a8 necessary as justice, as honorable as honor.”’ 


AUR 
XUM 


THE MONROE DOCTRINE. 


The doctrine of President Monroe, which since its formulation 
has been termed the Monroe Doctrine, was sustained by a pub- 
lic sentiment which had been in vogue since the formation of the 
nation. 

Washington with his far-seeing sagacity had urged the neces- 
sity of the republic avoiding entangling alliances with the coun- 
tries of Europe. He voiced the will of the people in this 
enunciation and his policy of abstinence has been the sheet 
anchor of our course for more than a century. No President, 
no statesman, has possessed the temerity to counsel a deviation 
from this policy of non-intermeddling. 

It was entirely natural that the early statesmen should look 
with alarm upon any extension of the monarchical system on 
this hemisphere. They were engaged in vindicating the wisdom 
of a government by the people and in that demonstration they 
were running counter to the prevailing method of government in 
the old world. 

While before the message of Monroe there was very little 
occasion for the expression of sentiments against foreign acquisi- 
tion of territory on this continent, yet, wherever we do find any- 
thing outcropping, it is along the line that any such attempt 
would be regarded with ‘‘ serious inquietude’’ by the United 
States. Jefferson, a politician by temperament and inclination, 
profuse in his political correspondence and very apt at keeping 
in touch with the plain people, often exploited the necessity of 
preventing any further foot hold on this continent by any for- 
eign power. He was the embodiment of the prevailing view that 
the American should be a distinctly different person, not alone 
in political condition, but.in manners, customs and bent of 
thought from the European. The democratic principle was 
magnified to undue proportions by the putative father of the 
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present Democratic party. This great Virginian apparently 
regarded every political principle savoring of European origin as 
a live adversary, not a mere scarecrow. In his writings there- 
fore we find, as we would expect whenever he touches upon our 
connection with foreign politics, two cognate principles dis- 
tinctly asserted. The one, that the new nation must hold itself 
aloof from the game of politics played with so much variety 
and desperation in Europe. The other, that there must be a 
fraternal union, a coalition among the countries of this hemi- 
sphere for their common safety and to prevent encroachment 
by any foreign power. 

In 1785 he stated in a letter to Monroe that it was in the 
interest of his countrymen to preserve ‘‘ uninfected by con- 
_ tagion peculiarities in their government and manners.’’ Again 

in a letter to William Short (October 8th, 1801): ** We have a 
perfect horror of everything like connecting ourselves with the 
politics of Europe.” 

In a letter to the same person (October 29th, 1808), referring 
to our identity of interests with South American countries he 
said: ‘* We consider their interests and ours as the same and 
that the objects of both must be to exclude all European inter- 
ference in this hemisphere.’’ 

In a letter to Short dated August 4th, 1820, he urges the 
advantages of a ‘* cordial fraternization’’ among the American 
nations ‘* wholly independent of and unconnected with that of 
Europe. * * * The principles of society there and here 
then are radically different and I hope no American patriot 
will ever lose sight of the essential policy of interdicting in the 
seas and territories of both Americas the ferocious and sanguin- 
ary contests of Europe. I wish to see this coalition begun.”’ 

Gallatin, representing the United States in France, writing in 
April, 1822, concerning the recognition of the Spanish-American 
provinces, says: ‘* That he had done it without any reference to 
the form of government adopted by the several provinces, and that 
the question being one of national independence, was altogether 
unconnected with any of those respecting internal institutions 
which agitate Europe.”’ 

Fourteen months later he wrote to John Quincy Adams, 
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Secretary of State, that he had said to Chateaubriand, «* The 
United States would undoubtedly preserve their neutrality, pro- 
vided it were respected, and avoid every interference with the 
politics of Europe. On the other hand they would not permit 
others to interfere against the emancipation of America.” 

Clay was equally explicit in asserting the two propositions 
referred to as kindred factors in our foreign affairs. In aspeech 
delivered at Lexington, Kentucky, in 1821, while discussing the 
wisdom of recognizing the independence of the South American 
provinces, he added, ‘* It had seemed to him desirable that a 
sort of counterpoise to the Holy Alliance should be formed in 
the two Americas in favor of national independence and liberty 
to operate by the force of example and by moral influence; that 
here a rallying point and an asylum should exist for free men 
and for freedom.’’ Clay was unsparing in his criticism of the 
administration of Monroe for its tardiness in recognizing 
the independence of these colonies and he was vigorous in 
maintaining the principle which was finally promulgated by 
Monroe. 

Wherever we find any expression on the subject from our early 
statesmen it is to the effect that not only must the United States 
abstain from interference in foreign affairs but also that no other 
acquirement of territory by a foreign nation on this continent 
will be tolerated. This was not a party question. Jefferson 
was very familiar with European politics. He was by education 
and mental trend a diplomat. The discussion of foreign 
affairs was agreeable to him. And we find moré frequent ex- 
position of these two propositions in his voluminous writings 
than in those of any contemporary statesman. - He simply gave 
expression to the prevailing sentiment. It was very patent, 
therefore, that when the opportunity arrived for the declaration 
by the government of the United States as to the extension or 
acquisition of territory on this continent by a foreiga power, it 
would be enunciated in unmistakable terms, for the trend and 
education had all been in one direction. 

Political affairs in Europe were radically focusing to that 
stage where it would become necessary for our government to 
announce its position on this ‘* momentous question.”’ 

VOL. XXXIX. 32 
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The eclipse of Napoleon was followed in the year 1815 by a 
coalition of Russia, Austria and Prussia forming the Holy 
Alliance and which was the creation of the Czar of Russia and 
ostensibly born of religious excitement. Its nominal purpose 
was to manifest ‘* the unchangeable determination’’ of its 
authors ‘*to adopt no other rule of conduct * * * than 
the precepts of that holy religion—the precepts of jus- 
tice, charity and peace.’’ The pretext was so trans- 
parent that the astute Metternich well characterized it as 
** verbiage.’’ In the fall of 1815 the quadruple treaty was 
made which included the powers named and Great Britain. 
This combination was a progeny of the Holy Alliance and illus- 
trates the spasmodic effort to recover the political prestige of 
these powers which had been rudely shattered by the ascendency 
of Napoleon. 

The political affairs of Europe had been left after Water- 
loo in a turbulent state. The French Revolution and the 
spasm of liberty which had swept over the continent had aroused 
the fear of the monarchists. Napoleon’s dominance had not 
settled or allayed this sentiment of individual liberty. In order - 
therefore to render the further return of Napoleon impossible, to 
re-establish absolutism irrevocably and to prevent the contagion 
of political freedom from spreading, the rulers organized. They 
had no concerted, definite plan in mind. They had not suffi- 
ciently recovered from the turmoils of the past twenty-five years. 
France was torn asunder by the cruelties of the Royalists. The 
restoration of Ferdinand to the Spanish throne was promptly 
_ succeeded by 4n attack on the leaders of the Liberalists. Men 
who believed in constitutional government were imprisoned. 
The Spanish Inquisition was furbished up to show that the - 
relabilitation of the regime of Phillip Il. was genuine. The 
representatives of the four kingdoms comprising the Quadruple 
Alliance were dazed at the condition of affairs and in. their 
grievous uncertainty and perplexity adjourned for three years. 
Like Anthony Van Corlear they walked up the hill to walk 
down again. 

Three years later they convened at Aix-la~Chapelle and were 
dubbed the ‘* Conspiracy of Kings.’’ The pendulum of con- 
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stitutional government was swinging back in place. The feroc- 
ity of the Royalists in Spain had borne fruit in stirring up the 
people and the reassembling of the Cortes was demanded. 
Revolution in Naples was rampant. The attention of the sover- 
eigns was directed to stifling the rising forces of liberty and the 
firm establishment of autocracy. In the meantime the Spanish 
South American provinces were separating from the mother 
country and setting up independent governments. Ferdinand’s 
treasury was empty. Every attempt to organize an army or a 
fleet to suppress the insurrections in the American provinces had 
met with disaster. The king began to importune the other 
rulers to aid him in regaining his colonies. Meetings of the 
powers were held in Troppeau, Laybach, Vienna and Verona 
extending over a period of four years, and the animating purpose 
of these gatherings was the extinction of popular government. 
It was not within the original purpose of the European kingly 
combination to extend its operations to the western hemisphere, 
The troubles at home were too engrossing. Later, however, 
yielding to the importunities of Ferdinand and desiring to 
repress individual liberty wherever it appeared, they seriously 
discussed the subject of intervening to reattach to Spain her 
rebellious provinces. The motive largely influencing this dis- 
cussion in all probability, was to enable the holy allies to get a 
foothold in America in order to curtail the power of the growing 
republic in the western hemisphere. In 1821 the Holy Alliance 
issued a circular declaring that thereafter ‘‘ useful or necessary 
changes in the legislation and administration of States ’’ must 
be made by those ‘* whom God has rendered responsible for 
power’’ or in other words these autocrats themselves. They 
demanded certain alterations in the constitution of Spain and as 
they were not granted, a French army invaded that country in 
the spring of 1823. 

In this sensitive situation of affairs, with the suppression of 
constitutional government the controlling motive of the Holy 
Alliance, with their interference imminent to extirpate the 
revolts in the South American provinces, the crucial time for 
the United States government to act was at hand. 

The English government had taken little part with the other 
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sovereigns in their somewhat frantic efforts to suppress the sen- 
timents of liberty. Great Britain represented the best type in 
Europe of constitutional government and her people had no 
sympathy with these endeavors to eradicate that form of sov- 
ereignty. Spain had been arbitrarily restrictive in her trade 
relations with her colonies. After their separation Great 
Britain, always extending her commercial relations, corralled the 
greater part of this trade and did not desire any renewal of their 
Spanish allegiance. Canning, aggressive and capable, was the 
prime minister and saw the necessity of enlisting the United 
States to head off any effort to exterminate these republics. He 
earnestly pressed upon Richard Rush, the American minister at 
London, the propriety of England and America acting in concert 
to prevent European intermeddling with the Spanish-American 
republics. Rush with Yankee shrewdness grasped the situation. 
He said that his government ‘‘should regard * * * as 
fruitful of disastrous consequences any attempt on the part of 
any European power to take possession of them by conquest, by 
cession or on any ground or pretext whatever.’’ But he in- 
sisted that Great Britain’s acknowledgment of the independ- 
ence of these South American republics must precede any joint 
proclamation by the two nations against foreign interposition. 
Canning fortunately would not assent to the proposition of Rush. 
His government was a member of the monarchical conference. 
The open acknowledgment of these republics would excite hos- 
tility in continental Europe and perhaps embroil his country in 
war. The American minister announced the pith of the Monroe 
Doctrine and there was no trespass upon the cognate principle 
of refraining from an alliance with any European power. 

In August, 1823, Rush reported the conversation with Can- 
ning to Mr. Adams, the Secretary of State, with the statement 
of the contents of a ‘+ private and confidential ’’ note from the 
British prime minister. Canning, in the note, inquired ‘ is not 
the moment come when our governments might understand each 
other as to the Spanish-American colonies, and if we can arrive 
at such an understanding would it not be expedient for ourselves 
and beneficial to all the world that the principles of the two 
should be clearly settled and plainly avowed?”’ 
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The letter caused a commotion in the cabinet and in the coun- 
try at large. The time was ripe for the entertainment of the 
proposition which was the kernel of Canning’s suggestion. 
The administration had smarted under the castigation of Clay 
for its tardiness in recognizing the independence of the South 
American republics and it could not disregard the question so 
pointedly presented to it even if there had been any disposition 
to do so. The autonomy of these republics had already been 
acknowledged and in accord with popular sentiment. The peo- 
ple were a unit in desiring their success. Above and beyond 
that it was of vital importance that there be no repression of 
constitutional government or the sentiments of liberty on this 
continent. The restoration of Ferdinand would be succeeded by 
an effort on the part of France and her allies to subjugate these 
republics. The reinstatement of a monarchical form of govern- 
ment in these countries sustained by the combined power of the 
kingdoms of Europe was big with disaster to the United States. 
This portentous situation called for decisive action and bravely 
was it met. Surely the occasion was opportune for a precise 
declaration when Great Britain was ready to stand sponsor 
therefor. 

The President in his perplexity, as was his wont, turned to 
Jefferson and Madison for advice. They appreciated the gravity 
of the situation and the former was explicit in meeting it. In 
his reply to the President, October 23d, 1823, he said: «+ The 
question presented by the letters you have sent me is the most 
momentous which has ever been offered to my contemplation 
since that of Independence. That made us a nation; this sets 
our compass and points the course we are to steer through the 
ocean of time opening on us. And never could we embark upon 
it under circumstances more auspicious. Our first and funda- 
mental maxim should be never to entangle ourselves in the broils 
of Europe; our second never to suffer Europe to intermeddle 
with cis-atlantic affairs. America, North and South, has a set 
of interests distinct from those of Europe, and peculiarly her 
own. She should therefore have a system of her own, separate 
and apart from that of Europe. While the last is laboring to 
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become the domicile of despotism, our endeavor should surely 
be to make our hemisphere that of freedom.’’ 

I have never counted myself among that large class of people 
who have been unvarying and without stint in their admiration 
of this great Virginian. A politician of marvelous tact and skill, 
a student of politics on both sides of the Atlantic, he had his 
ear to the ground on every political question and possessed the 
rare capacity of comprehending the drift of public sentiment. 
No man in public life ever surpassed him in this faculty of 
gauging the pulse of the mass of our citizens until, thirty-five 
years after he had joined the great majority, the helm of State 
was directed by the uncouth rugged steersman, Abraham Lin- 
coln. Without training in public affairs, with limited education, 
this grotesque story-teller of the Civil War period attained the 
highest plane of statesmanship and yet touched elbows and trod 
side by side with the army of citizens who composed the sturdy 
strength of the republic in the hour of its dire distress. Jef- 
ferson, and Hamilton his great contemporary represented 
opposite poles of thought in their conceptions of what the 
republic should be. Jefferson feared a centralized government 
and believed in the vesting of power in the State to the diminu- 
tion of the nation. His great rival believed in the concentration 
of power in the national government. 

Neither principle prevailed in its entirety. My political 
training and inclination have placed me among the adherents 
of Hamilton, than whom no greater constructive statesman is 
found among the brilliant galaxy accredited to Americans states- 
manship. It remained, however, for another illustrious Virgin- 
ian to define and expound the chart which was the organic law 
of our country. John Marshall was unrivalled in jurisprudence 
not because of profound learning, not because of legal attain. 
ments, but because in the critical, formative period of our con- 
stitutional growth, he of all men saw the necessity of liberally 
construing that document and establishing the central govern- 
ment as the unit of power. It is fortunate for this republic 
that Taney followed, rather than preceded, Marshall. Had 
Taney with his great legal ability, but with States’ rights pre- 
dilections laid the bulwark of our constitutional interpretation 
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the ascendency of the States would have prevailed and our 
national unity become a mere figment. 

Madison distinctly urged the acceptance of Canning’s pro- 
posal and believed co-operation with England judicious. The 
conferences in the cabinet were frequent over the subject. All 
believed in the essence of the proposition of non-intervention by 
Europe, but the form which the declaration should take was the 
bone of contention. Whether the United States should act 
in conjunction with Great Britain; whether there should be a 
recognition of the independence of Greece; whether France and 
the Holy Alliance should be reproved, were among the mooted 
subjects. 

There was another complication which had arisen which 
evoked much discussion and ultimately made up a part of the 
famous doctrine. Russia had undefined possessions in the north- 
west of the western hemisphere. A settlement of Russians had 
been made in proximity to where San Franscisco now is. She 
was claiming fifty-one degrees north latitude as her southern 
boundary with the right to colonize and settle on the western 
coast farther south on the assumption that it was unclaimed and 
unoccupied, and she had also forbidden vessels to approach with- 
in one hundred miles of her coast line. These differences had 
called forth sharp diplomatic discussion between Mr. Adams, our 
Secretary of State,-and the Russian ministers to this country. 
Adams records in his diary that in the course of these negotia- 
tions he stated to the Russian minister, Baron Tuyl:— 

‘¢We should contest the right of Russia to any territorial 
establishment on this continent and that we should assume 
distinctly the principle that the American continents are no 
longer subjects for any new European colonial establishments.”’ 
This topic caused another ‘+ tempest in a tea-pot’”’ in the cabinet 
and the form of the message was not settled until about the 
time of its presentation to Congress. The tenor of it was largely 
shaped by Adams whose views coincided with those of Jefferson 
and were opposed to those entertained by Calhoun. 

After commenting on the negotiations with Russia and the 
friendly interests this government always entertained for the 
Emperor, the message proceeds :— 
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‘¢ In the discussions to which this interest has given rise, and 
in the arrangements by which they may terminate, the occasion 
has been judged proper for asserting, as a principle in which the 
rights and interests of the United States are involved, that the 
American continents, by the free and independent condition 
which they have assumed and maintained, are henceforth not to 
be omit: ” subjects for future colonization by any Euro- 
pean powers.’ 

The other and more important question the message sets 
forth is the concern this government has ‘* with the movements 
in this hemisphere ’’ and contains the following :— 

‘* We owe it therefore to candor, and to amicable relations 
existing between the United States and those powers, to declare 
that we should consider any attempt on their part to extend 
their system to any portion of this hemisphere, as dangerous to 
our peace and safety. With the existing colonies or dependen- 
cies of any European power, we have not interfered, and shall 
not interfere. But, with the governments who have declared 
their independence, and maintained it, and whose independence 
we have, on great consideration, and on just principles acknowl- 
edged, we could not view any interposition for the purpose of 
oppressing them, or controlling in any other manner, their 
destiny, by any European power, in any other light than as the 
manifestation of an unfriendly disposition towards the United 
States. * * * Our policy, in regard to Europe, which was adopted 
at an early stage of the wars which have so long agitated that 
quarter of the globe, nevertheless remains the same, which is, not 
to interfere in the internal concerns of any of its powers; to con- 
sider the government de facto as the legitimate government for 
us; to cultivate friendly relations with it, and to preserve those 
relations by a frank, firm and manly policy, meeting, in all in- - 
stances, the just claims of every power; submitting to injuries 
from none. But, in regard to these continents, circumstances 
are eminently and conspiciously different. It is impossible 
that the allied powers should extend their political system to any 
portion of either continent, without endangering our peace and 
happiness; nor can anyone believe that our southern brethren, 
if left to themselves, would adopt it of their own accord. It 
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is equally impossible, therefore, that we should behold such 
interposition, in any form, with indifference.’’ 

Two propositions were therefore promulgated and compose 
what has been denominated the Monroe doctrine. First, that no 
further colonization of territory on this continent by a foreign 
power will be permitted. This branch of the doctrine is now 
unimportant as there is no unclaimed or unoccupied territory to 
which it may be applied. Second, that any attempt by a for- 
eign power to extend its possessions on this continent will not 
be tolerated by the United States. It is to be borne in mind 
that the gist of the doctrine was the preservation of this nation. 
The extension of. foreign systems of government to this conti- 
nent was fraught with danger to our ‘‘ peace and safety.’’ We 
fail adequately to comprehend the scope of the doctrine unless 
we have this construction of its origin firmly in mind. 

Much has been said to the effect that the principle was an- 
nounced without deliberation and without apprehending its far- 
reaching scope. As has already been shown the proclamation 
was the gradual crystallization of a sentiment which had been 
proclaimed since the birth of the republic. The immediate con- 
sideration of the subject was careful and painstaking and ran 
through a period of several months when apparently it was the 
dominating matter discussed by the President and his cabinet. 
Doubtless neither Monroe or any of his advisers appreciated the 
mighty significance of the proclamation. When an act is being 
done is not the time to gauge accyrately its effect for weal or 
woe for all time, and the men who carve out an event are not 
the proper persons to fix its appropriate niche in history. Mon- 
roe and his contemporaries did realize that the propositions 
set forth were of great magnitude and they patriotically endeav- 
ored to meet the existing exigency and still promulgate a definite 
rule of conduct for the guidance of our government. 

Nor was there a more propitious period for the enunciation of 
the doctrine. The country was at peace and prosperity abounded. 
The acrimony of the political contests supervening the adoption 
of the Constitution had subsided. The slavery question had 
not engendered the bitter animosities which later rent the coun- 
try from center to cireumferrence. Adams and Calhoun were 
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agreed upon the essentials of the doctrine. Clay, already the 
idol of those who were to compose the forthcoming Whig party, 
advocated it with the fervid eloquence characteristic of him. 
Jefferson, in the decline of life, still the intense anti-Federalist, 
farseeing in his horoscope, rang out in certain tones his support 
of the principle. Madison, shrewd, temperate and conservative, 
but with large comprehension of the expansion of the nation, in 
diplomatic language traveled in the wake of the patriarch of 
Monticello. The country had largely extended its territory 
from the narrow strip which comprised the United States when 
the experiment of self-government was launched. The Missis- 
sippi and the vast area of contiguous and outlying domain had 
been added by the Louisiania purchase. The Florida cession 
gave an uninterrupted sea-board from Maine to the Gulf. The 
population had trebled in forty years. The citizens were hardy, 
patriotic and accustomed to the use of arms. Our commerce 
was extensive, our navy ample and our seamen of the best. 
The material resources of the country were already becoming a 
factor in the world’s commerce. Our revenues, under that 
stimulating protective tariff system which has since demon- 
strated its utility in the marvelous growth of our exports, were 
already in excess of our outgoes. 

It has always seemed to me that full credit has never been ac- 
corded to Monroe or to his wise, pacific administration. In his 
early manhood he had been a captain in the Continental army 
and was not a dress-parade soldier, but saw active service under 
Washington in the battles in New Jersey and about Philadelphia. 
He was a member of the Virginia Assembly, four times Gover- 
nor of the Commonwealth, a delegate to Congress and a United 
States Senator. He had represented his government at Great 
Britain, France and Spain. He had been Secretary of State 
and of War in the Madison administration. Each of these vary- 
ing duties he performed creditably and acceptably to the people. 
He was skillful and judicious as a diplomat. By temperament 
conservative and conciliatory he had the courage to act and the 
patriotism to act wisely whenever any emergency arose. His 
proneness to lean on Jefferson and Madison served to de- 
tract from that independence of action which is supposed to 
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be an essential attribute to greatness. He surrounded himself 
in his administration with able advisers. John Quincy Adams, 
his Secretary of State, was the stern, narrow-minded Puritan, 
but of large experience, of undoubted patriotism and integrity 
of purpose. The lasting reputation of that stainless life will 
rest not upon his career abroad, not on his record as a cabinet 
officer, not upon his turbulent term as President, but upon his 
long, zealous service in the House of Representatives, where he 
was the unfaltering enemy of slavery. Calhoun, the antithesis 
of Adams, was Secretary of War. The great Carolinian will 
go down in history as the ablest and most uncompromising sup- 
porter of State rights and the vicious dogma of nullification. 
He was long in public life, and was always conspicuous among 
the leading statesmen of the period. He was an able debater, 
clear, logical and precise, and of great courage. Crawford, 
now nearly forgotten, was Secretary of the Treasury, and one 
of the prominent men of the time. He had been United States 
Senator, Minister to France, a member of Madison’s cabinet, 
and it was expected he would be the successor of Monroe. 
A paralytic stroke cut short his political career while he was still 
in the prime of manhood. Wirt, the gifted lawyer, the flam- 
boyant orator, scholarly, diplomatic and tactful, was the Attor- 
ney-General. 

It has fallen to the lot of only a small number of Presidents 
to install in the cabinet men of conspicuous reputation and abil- 
ity and still retain the leadership which of right attaches to the 
office. Washington included in his administrative household 
Hamilton and Jefferson, next to him the two leading men of the 
time. They held diametrically opposite political views and were 
strenuous in their rancor toward each other. By that respect 
and admiration which Washington evoked he managed to con- 
duct his administration successfully despite the constantly irri- 
tating hostility of these two men. Great as they were their luster 
dims as the years pass by when their lives touch the reputation 
of their illustrious chief. 

Lincoln with very little political training in national politics 
and with limited acquaintance with men, selected Seward, 
Chase and Stanton as members of his political family, and each 
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believed he far surpassed the President in ability and statesman- 
ship. Whenever the crisis came calling for the test Lincoln 
was incomparably the superior of any of them. Statesmanship 
in its supreme acceptation consists in possessing that common 
sense which intuitively leads one in a great emergency to do the 
right thing at the right time. Lincoln met this test to the full- 
est measure. 

Monroe’s administration viewed in the afterglow of eighty 
years may be pronounced singularly happy and auspicious. Not 
brilliant or striking it was safe, wise and prosperous and entitled 
to the veputetion accorded it om it was the ‘‘era of good 
feeling.”’ 

_ The Monroe doctrine has repeatedly ees the foot-ball of dis- 
cussions since its formulation. At times opinions sustaining it 
have been obscured by the intensity of the political controver- 
sies which called forth the debates upon it. 

In 1825 an attempt was made by the South American repub- 
lics under the leadership of Bolivar, to procure a meeting at 
Panama of representatives from all the American countries, to 
combine for their common welfare. President Adams was 
unhappy in arousing in Congress much hostility over the assump- 
tion of authority in the executive to appoint commissioners to 
attend this proposed congress. The abolition of slavery in 
Hayti was one of the subjects set forth in the manifesto of the 
South American representatives to be considered by the con- 
templated body. This provoked the united opposition of the 
southern congressmen to the general plan. While representa- 
tives were selected, nothing came of the project. The discus- 
sion over this matter has often been cited in support of the posi- 
tion that the statesmen of the Monroe period only considered the 
propositions contained in the message of temporary import and 
tO meet a specific exigency and that they ‘‘ had performed their 
office.” James K. Polk so stated, but twenty odd years later 
when the question of the Monroe Doctrine was squarely pre- 
sented he was emphatic in its indorsement. The subject was 
a mere incidental consideration in the discussion over the 
Panama Congress and whatever was said was colored by the 
political tinge injected into the debate. 


% +> 
| 


. THE MONROE DOCTRINE. 509 


The Pierce administration came into power with the 
slogan to acquire Cuba from Spain by purchase if possible, but 
annexation at any hazard. Spain declined to sell and except for 
the good judgment of Marcy, Secretary of State, the nation 
would have engaged in an unjust war to obtain thisisland. The 
Monroe Doctrine was summoned forth by the proslavery men to 
justify their support of the annexation measure. The most 
roseate construction of the doctrine does not uphold this sug- 
gested enlargement of it. It was never designed to wrest prov- 
inces from existing owners and attach them forcibly to our 
own nation. 

Down to 1860 we find considerable discussion of the principles 
of the message and the general trend is in favor of sustaining it 
to the fullest extent; but the limits of this paper will not per- 
mit any further reference to the questions which elicited the 
agitation. 

There are two or three more recent noteworthy instances war- 
ranting attention. The Lincoln administration early in its 
career was confronted acutely with a distinct trespass upon the 
Monroe Doctrine. Mexico had been in the turmoil of revolu- 
tions for more than a generation. A government was no sooner 
established than it was overturned by an aspiring revolutionist. 
The average term of each administration did not exceed a year 
and each was cast out in carnage and desolation. They violated 
their most solemn compacts and repudiated their obligations. 
France, England and Spain had separate grievances against the 
government and combined to seek reparation by force of arms. 
They were careful to disavow any purpose to acquire a terri- 
torial foothold. Napoleon III., ambitious to signalize his kin- 
ship to the great Napoleon, disregarded the pledge and after 
defeating Juarez who was then the president, installed the Aus- 
trian Maximillian as Emperor. England and Spain withdrew 
from the combination when the scheme of the French Emperor 
was disclosed. The United States was then in the throes of 
Civil War. Mr. Seward was gracious in his diplomatic corre- 
spondence to avoid any affront to the European nations in our 
time of stress, but he contended that the invasion of Mexico was 


510 39 AMERICAN LAW REVIEW. 


in hostility to this country and re-enunciated the principles which 
are the pith of the Monroe Doctrine. 

At the close of the Civil War Sheridan was stationed at the 
Rio Grande with an army of veterans and the language of 
diplomacy was succeeded by an imperative demand that the 
French evacuate Mexico, which was promptly complied with. 
The maxim of the Moslems: ‘* To convince stubborn unbelievers 
there is no argument like the sword ’’ proved effective and the 
Monroe Doctrine was again distinctly vindicated. 

There had long been a dispute between Great Britain, occupy- 
ing British Guiana, and Venezuela, over the boundary line sep- 
arating the two countries. The claims of Great Britain had 
advanced from year to year until the disputed territory covered 
an area of over one hundred thousand square miles. Great 
Britain was unyielding and finally in the second Cleveland ad- 
ministration this government was drawn into the controversy. 
The acute stage was reached when our government sharply in- 
sisted that the line should be fixed and mark the limit of British 
claims. Our overtures were rejected. Our proposition that the 
matter be submitted to arbitration was sniffed at, England con- 
tending that we were intermeddling in a subject of no concern 
to us. Secretary Olney in a very able and elaborate document 
reviewed the Monroe Doctrine and contended that it was appli- 
cable to the existing conditions, which was scouted by Lord 
Salisbury. Eventually, however, Great Britain yielded and the 
matter was submitted to arbitration and resulted in a compromise 
decision. Two propositions were urged by Lord Salisbury. 
The one the old familiar argument that the Monroe Doctrine 
was designed to meet a distinct condition and its force dissipated 
with the ending of the occasion which called it into being. 

There was never any great principle which did not originate 
in some special event. Its enunciation is due to the event but 
its influence and vitality usually extend far beyond the par- 
ticular exigency which evoked it. The Monroe Doctrine was 
formally announced to check the contemplated aggressions of 
the holy allies; whether to check that one designed intrusion or 
any other is of no importance in considering its integrity and 
permanence, for it was intended as the announcement of a definite 
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rule of conduct for all time. It was like a writ of injunction 
against any further encroachment of territory or extension of 
political systems on this continent. It was so regarded at the 
time. The English newspspers so accepted it. Even on the 
continent, while the press assailed it, there was no attempt to 
confine it to the special instance to which it immediately applied. 
During the eighty years which have elapsed since its promulga- 
tion it has been a fixture of our policy and every administration 
has affirmatively sustained it. At the time of the deliverance 
there had been no attempt and no threat to interfere with South 
American republics. The political conditions presaged an effort 
of that kind and the administration deemed it prudent to declare 
its position in the event the apprehended invasion was under- 
taken. The announcement was primarily notice to the members 
of the Holy Alliance that any attempt to restore these republics 
to Spain or to annex them to any other power would be resisted 
by the United States. This was laying down an inflexible rule 
that the republics on this continent were not to be subject to 
the dominion of any other power. The correspondence leading 
up to the declaration and the discussions throughout the country 
at the time indicate unmistakably that the doctrine was intended 
to be a permanent fixture, the unwritten law of our intervention. 
The text of the message is a confirmation of this construction. 
It expressly states that, ‘*‘ We should consider any attempt’’ on 
the part of foreign powers ‘+ to extend their system to any por- 
tion of this hemisphere as dangerous to our peace and safety.”’ 

The second proposition of Lord Salisbury was that a contro- 
versy over a disputed boundary line was never within the radius 
of the Monroe Doctrine. A dispute over an irregular division 
fence by two farmers is one thing. A dispute which is in 
effect the attempt of one farmer forcibly to absorb one-half of 
his neighbor’s farm is a vastly different matter. England with 
its greed for territorial acquisition was seeking to ex- 
tend its political system to a domain exceeding in its circuit 
New York, Pennsylvania, New Jersey and Connecticut. This 
country did not ask England to surrender her claims to this 
large tract but to have the question of title settled. If it be- 
longed to her well and good. If she had no valid claim and 
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then sought to hold it by superior strength, the Monroe Doc- 
trine furnished an adequate rule justifying our interference to 
prevent this appropriation of land which belonged to a South 
American republic. Undoubtedly the jurists of continental 
Europe do not give an enlarged interpretation to the rule. That 
would not be expected. They do, however, recognize the doc- 
trine and its efficiency and our only disagreement with them is 
over the extent of its application. Mr. Hector Petin, a distin- 
guished French jurist, ridicules its application to the Venezuela 
boundary controversy. If the English claim had embraced all 
of Venezuela on the pretext of a paramount title I take it this 
government must have abandoned the Monroe Doctrine in tofo 
or else upheld it with all its might. The existence of the rule 
does not depend upon the extent of the territory sought to be 
acquired but the bar is against any annexation. 

It has become quite the fashion for publicists to assert that 
the doctrine has become so extended that it would not now be 
recognized by its early sponsors. These Jeremiads are not to 
the effect that the doctrine long since expired but tend to strip 
it of its vigor by confining it in too narrow a groove. Monroe 
did not use the language of a Talleyrand diplomat. He was 
not uncertain or temporizing. European nations were not to ex- 
tend their political systems ‘* toany portion of this hemisphere.”’ 
No more is claimed for the doctrine now. No enlargement of 
the scope of the original proclamation has been required to make 
it fitany particular juncture which has arisen. Whether it has 
been the expulsion of the French from Mexico, or the prevention of 
the taking of the greater part of Venezuela under the guise of a 
boundary dispute, Monroe’s remedy has been the only needed 
specific. 

Nor do I subscribe to the contention often urged ‘* that each 
case of interference must be decided on its merits.’’ A fixed 
national purpose would then yield to speculation, to diplomatic 
warfare, with no chart to guide us. The break in the wall 
which might be regarded a ‘‘ dangerous interference ’’ by one 
administration might be considered entirely harmless by its 
successor. It may be that the extension of the English politi- 
cul system to Patagonia would not involve peril to this nation of 
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the same portentous character as the subjugation of Mexico by 
the Chinese. But certainty and definiteness by a government, 
in construing any policy which is likely to arise often are of the 
utmost importance. The nation thus far has adhered to the 
principle that no extension of a foreign system of government 
to this continent will be tolerated by it. Our attitude is well 
known abroad. We cannot with any safety or consistency dis- 
criminate in our construction of it, making it a rule with excep- 
tions. We would soon have one line of conduct for France, an- 
other for Germany, onefor Great Britain and another for Rus- 
sia. The complications and misunderstandings thereby engen- 
dered would soon cause our policy to be the battle-door and 
shuttle-cock of diplomacy. We cannot adopt the course of old 
Timothy Dexter who published his book without any punctua. 
tion marks through it but at the end collected them together advis- 
ing the reader that he could * salt and savor to suit his taste .’’ 
We ought notto discard the precise course we have pursued 
unless some overmastering reason compels it. 

To be sure, we have no special affinity with the mongrel 
Spanish-Indians of northern South America or Central America. 
The occupation of these countries by immigrants would not 
trench upon the Monroe Doctrine or be a menace to this govern- 
ment. The policy does not strike at the influx of foreign 
settlers, but at the form of government instituted and the 
dominancy of a foreign power. While we are desirous for the 
advancement of these States, yet the key-note of the Monroe 
Doctrine is our own welfare and preservation. Nor is that 
motive peculiar to this nation. National self-preservation, like 
the law of self-defense to the individual, is an elastic term and 
the mainspring of any international complication. The ultimate 
effect of any course of dealing with another power is the con- 
trolling consideration. The acquisition of Costa Rica by Ger- 
many, if that were the end of the appropriation, might not be 
inimical to this country. If, however, we regarded that as no 
infraction of the Monroe Doctrine the extension of German 
authority over Nicaraugua or Mexico might not be a violation. 
It is very easy to say that this nation is too strong to be in dan- 
ger of any foreign power. Individual liberty is the exception, 
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not the rule. If eradicated in America its death knell would be 
sounded the world over. 

This government does not undertake to shield any American 
country in the evasion of its obligations, or to join in its behalf 
in its disputes with a foreign power. If England is driven 
to arms to secure just redress against Argentina or Mexico, the 
United States need not be a party to the war. When England, 
France and Spain united to enforce their several demands against 
Mexico, Secretary Seward perceived no occasion for intervention 
on our part. He said in a letter of instructions to our minister 
to France: ‘* France has a right to make war against Mexico, 
and to determine for herself the cause. We have a right 
and interest to insist that France shall not improve the war she 
makes to raise up in Mexico an anti-republican or anti-Amer- 
ican government, or to maintain such a government there. 
When a foreign government was located our neutrality ceased. 
Our own government has dispatched a fleet to Constantinople to 
compel the dilatory Sultan to pay obligations due the United 
States. It had no design to partition Turkey or to acquire 
any foreign territory but resorted to the only method effec- ~ 
tive in enforcing the collection of a debt against the Ottoman 
Empire. If another power applies our corrective to an American 
republic which is a tardy or repudiating debtor we are in no 
situation to complain. There has been a number of instances 
where foreign powers have resorted to arms to remedy wrongs 
perpetrated by South American States without eliciting any 
protest from this government. The rule of guidance laid down 
in Monroe’s message called for none. We form no league 
with these republics; we are not necessarily their sureties. 
We are not establishing any protectorate over them. They © 
must accomplish their own destiny. If their territory is 
in danger of being wrested from them, or if a voluntary 
cession to a foreign power is impending, safety to ourselves 
demands interposition by the United States. The more clearly 
these republics comprehend our attitude the wiser they will 
be and the better it will be for us. 

Again we cannot tolerate the voluntary transfer of American 
‘territory to a foreign power. Writers are often disposed to hold 
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otherwise but that interpretation loses sight of the gist of the 
principle itself. ‘*‘ Our peace and safety ’’ are threatened by the 
peaceable as well as by the forcible extension of foreign rule on 
this continent. It is not the manner of the acquisition but 
any annexation at all which the United States must be ready 
to prevent. It may be that to preserve our peace and safety 
and to adopt a consistent policy we may be required to 
interfere to insure the performance of just obligations by 
any one of the republics on this continent. If we thus 
become sponsor for the integrity of one of these republics 
the duty carries with it the right to take possession of 
its ports and apply the revenues or some portion thereof 
toward the payment of its obligations. We cannot allow a 
foreign power to assume control and possession of any 
republic on this continent upon the pretext of collecting a 
debt unless we are willing to set aside a policy adhered to with- 
out deviation for more than eighty years. The excuse for the 
French acquisition of Mexico was the failure of that nation 
to pay its long overdue obligations to France. Except for 
the interference of this government, Mexico would have re- 
mained a French dependency for all time. Great Britain’s 
occupancy of Egypt was based on the same pretext. No one is 
sufficiently credulous to believe that the leash which binds the 
land of Pharaoh to Great Britain will ever be parted with the 
consent of the stronger nation. Egypt is as much an appanage 
of England as Canada or Australia and is likely to remain so for 
all time. 

Dr. Petin, the French law writer, sharply criticizes this posi- 
tion and thus caustically defines our policy: ‘* To grasp the 
economic keys of America is Monroeism.’’ There has been no 
endeavor on our part to extend our authority to these republics. 
We did interfere to liberate Cuba when Spanish rule became 
insufferable but, with a generosity which the European diplomats 
do not seem to comprehend, we turned over the island debt free 
to the Cubans and one more republic was founded. Even if 
Dr. Petin’s definition accurately touched off our doctrine there 
would be nothing reprehensible in it. In these days of strife 
for commercial advantage, if by a line of dealing acceptable to 
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our southern brethren and involving no transgression upon the 
golden rule, we can secure the largest share of their trade and 
get into closer affinity with them, that is ourprivilege. ‘* Grasp- 
ing the economic keys of America’’ is a wise judicious advan- 
tage gained for us, would be beneficial to the South American 
States and no cause for condemnation by anyone as long as we 
adhere to the principles of morality which should always con- 
trol the conduct ofa nation. The Monroe Doctrine is not a 
principle of international law but a rule of conduct for the 
United States deemed necessary for its own welfare. 

It is urged that the continuance of this doctrine may compel 
us to engage in war to uphold it. That is equally true as to any 
other principle which we may insist upon. We are ready to 
concede that the ability of the nation to defend the Monroe Doc- 
trine will have much to do with its future maintenance. The 
strength of a nation is always a potent factor in the equation 
when the problem is the sustaining of a proposition to which it 
is committed. If Turkey possessed the resources and capacity 
of the United States little would be heard of the ‘ balance of 
power’’ in connection with the retention of her sovereignty. 
If the government be prepared for war there is not much danger 
of it from any phase of the Monroe Doctrine now in sight. 

The principle we are tied to is a humane one. It involves no 
aggrandizement by our nation. Its roots are in the soil of self- 
government. It inseparably fastens on this continent the inde- 
pendence of the individual. We desire its accomplishment in a 
peaceful way but if war is essential to its consummation then 
that calamity will not turn aside the government from the rutted 
path in which it has traveled for eighty years. 


** God means to make this land, John, 
Clear thru’ from sea to sea, 
Believe an’ understand, John, 
The wuth o’ bein’ free.’’ 


ALFRED SPRING. 
FRANKLINVILLE, NEW YORK. 
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REGULATION OF RAILWAY RATES. 


REGULATION OF RAILWAY RATES BY CONGRESS IS 
IMPRACTICABLE. 


Prolonged and bitter complaints have gone over the land that 
evils exist in railway traffic in the charging of exorbitant rates 
and in unjust discriminations. To such an extent have these 
complaints spread that they have stirred the Congress of the 
United States to action. Important questions, political and 
legal, which strain the fundamental powers of the government, 
are involved. It is argued by some whose judgment is entitled 
to respect that the successful regulation of railway rates is be- 
yond the reach of Congress. It cannot be denied that the diffi- 
culties confronting Congress in the regulation of railway rates 
are gigantic. But if evils detrimental to the public welfare 
exist and these evils are beyond the power of the government, 
by reason of its limitations, to control or remedy, then for the 
second time our institutions are in danger. Verily it is not too 
much to say that no question for solution so grave and so far- 
reaching in its consequences has confronted the people since the 
days when the question of whether this was a Union of the 
People or a Union of the States caused men to lose their reason 
and was finally and forever settled on the field of battle. 

The Esch-Townsend bill seeks to confer upon the Interstate 
Commerce Commission the power to regulate the rates to be 
charged by railway companies on shipping products, the reason- 
ableness or unreasonableness of which is subject to review by 
the court of transportation on complaint of the shipper or the 
carrier, whichever may feel itself aggrieved. That the Congress 
of the United States may establish a schedule of rates under its 
power to regulate commerce, subject to certain limitations, is 
well settled. The leading lawyers who have spoken on the sub- 
ject in behalf of the railway companies concede to the Congress 
such power; the Attorney-General of the United States, in an 
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opinion rendered the Committee of the Senate on Interstate 
Commerce, unqualifiedly states that Congress has such power; 
the Supreme Court of the United States has said: ‘* Congress 
' might itself prescribe the rates.”’ ! 

That the establishment of a schedule of rates is the function 
of the legislative department of the government, the reasonable- 
ness of which is subject to review by the judicial department, is 
equally well-settled. Though granting that the courts may 
enforce a proper rate in particular instances, the learned lawyers 
speaking on behalf of the railroad companies on the subject 
have firmly denied that power could be conferred upon any 
judicial tribunal to establish a schedule of rates for the future, 
and the Attorney-General has said that the rate-making power 
is not a judicial function and cannot be conferred constitution- 
ally upon the courts of the United States, either by way of 
original or appellate jurisdiction. On this subject the Supreme 
Court of the United States has also said: ‘* As we have seen, it 
is not the function of the courts to establish a schedule of 
rates.’’? And again, ‘‘ It is one thing to inquire whether the 
rates which have been charged and collected are reasonable— 
that is a judicial act; but an entirely different thing to pre- 
scribe rates which shall be charged in the future — that is a 
legislative act.’’ * 

Congress having power to regulate rates, may that power be 
delegated to a commission? If so,towhatextent? The learned 
lawyers speaking on behalf of the railway companies either con- 
cede that Congress may delegate that power to a commission or 
assume it may so delegate that power or pass the subject with- 
out comment. None has yet denied it. The Attorney-General 
states that certain cases which he cites establish beyond doubt 
the right of Congress to confer upon an administrative body the 
power to fix and determine maximum railway rates, though he 

is careful to add certain limitations to that power. TheSupreme 


1 Interstate Commerce Commis- 2 Reagan v. Farmer’s Loan and 
sion v. C.N. O. & T. P. Ry., 167 U.S. Trust Company, 154 san S. 400, per 
494, per Bre wer, J. Brewer, J. 

3 Interstate Commerce Commission v. C.N. O. & T. P. nae 
107 U. 8. 499, per Brewer, J. 
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Court of the United States has said: ‘* Congress might itself 
prescribe the rates; or it might commit to some subordinate 
tribunal this duty.’’} 

Obviously the Congress may not confer upon a commission 
greater powers than Congress possesses; it may confer upon its 
commission power to fix rates as Congress may fix rates, but it 
may not confer upon its commission power to issue an injunction 
because Congress cannot issue an injunction; it may confer 
upon its commission power to summon witnesses and compel 
them to testify and punish them for contempt, as Congress may 
do the same things. Whatever power on the subject the Con- 
gress possesses it may confer upon its commission; but any 
power not reposed in Congress it could not confer upon its 
commission. Power not reposed in Congress can only be exer- 
cised by the courts which it creates. That there rests in the 
Congress the power under the Constitution to establish a sched- 
ule of rates and that the exercise of that power cannot be con- 
ferred upon or usurped by the courts, but may be conferred 
upon a commission, the legal advisers of the transportation 
companies and the government are substantially agreed. 

This is a government of limited powers. What are the lim- 
itations on the Congress in exercising the power of establishing 
a schedule of rates and how and on what considerations must 
rates be regulated? These are questions on which the legal ad- 
visers of the transportation companies and of the government 
differ. The Attorney-General grants that the courts have 
power to investigate the rates fixed by legislative authority and 
to determine whether they are such as would be confiscatory of 
the property of the carrier, and if they are judicially found to 
be confiscatory in their effect, to restrain their enforcement. 
That the judicial department of this government will shield 
against confiscation of property without compensation or with- 
out due process of law, whether it be the hut of the humblest 
citizen of the Republic or the entire assets of its greatest cor- 
poration, are two of the basic principles on which the gov- 
ernment rests. To say, therefore, that the courts will restrain 


1 Interstate Commerce Commission Pacific Railway Company, 167 U. S. 
v. Cincinnati, New Orleans and Texas 494, per Brewer, J. 
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the enforcement of confiscatory rates sheds little light on the 
subject. 

It must be borne in mind that there are in this country 
more than 209,000 miles of main line railway, traversing 
forty-five States, owned by about 2,000 companies, and un- 
der the control of about 600 operating roads; that the 
total capitalization of all the railroads in the country aggre- 
gates about $12,000,000,000, of which half is stock and 
half bonds; that the gross earnings of all the railroads of 
the United States for the year ending June 30, 1904, were 
$1,966,633,821; that the operating and maintenance expenses 
consumed about 65 per cent of the gross earnings, or $1,278,- 
311,984, leaving $688,321,837 net earnings to be applied in 
payment of interest on funded debt, interest on current liabili- 
ties and taxes; that at past and present rates of increase it is 
probable the total tonnage of the country during the next seven 
years will reach 300,000,000,000 ton miles. The owners of every 
foot of this property and every dollar of this investment are 
protected in their ownership by the Constitution of the United 
States which warns all departments of the government — legis- 
lative, executive and judicial — and all mankind, that NO person 
shall be deprived of his property without due process of law; 
that NO person shall be denied the equal protection of the laws, 
and that private property shall NOT be taken for public use 
without just compensation. 

The main question is how shall the Congress determine be- 
tween a reasonable return on investments in railroad property 
and confiscation of railroad property, or how strike a line between 
reasonable rates and confiscatory rates. This is the proposition 
at which the human judgment pauses and which human minds 
will never solve. A schedule of rates which would drive all the 
railroad companies of the country into bankruptcy would, 
obviously, be confiscatory; a schedule of rates which permitted 
all the railroad companies of the country to improve their 
equipments and pay a dividend of six per cent on all invest- 
ments would, obviously, be reasonable; a schedule of rates 
which drove half of the railroad companies of the country into 
bankruptcy and paid a dividend of six per cent on the invest- 
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ments of the other half would, obviously, be discriminatory. Nor 
is this question new. It did not burst upon the country in the 
night. In delivering the opinion and judgment of the Circuit 
Court of the United States for the District of Nebraska more 
than ten years ago and considering the reasonableness of a sched- 
ule of maximum rates prescribed by the legislature of that State, 
Mr. Justice Brewer said: ‘‘ No more difficult problem can be 
presented than this.’’! If the question of the reasonableness of 
the maximum rates prescribed by a single State over a very small 
fraction of the railway mileage of the country warranted such a 
statement from so great a judge, the idea of Congress prescrib- 
ing a reasonable maximum rate for more than 209,000 miles of 
railways, traversing 45 States and representing more than $12,- 
000,000,000 in investments will bring to mind the magnitude of 
the difficulties attending this subject. 

The judiciary has long since recorded its judgment on the 
subject of rate fixing by the law-making power. No judge has 
considered and decided more cases on the subject of rate fixing 
than Mr. Justice Brewer, and none, it is safe to say, has a more 
thorough knowledge of the subject. Being now a member of 
the tribunal from which there is no appeal except to the sword, 
the importance of the decisions he has rendered on the subject 
cannot be overestimated. In the year 1888, the subject of rate 
fixing by the legislature of Iowa came before the Circuit Court 
of the United States.2, The railroad commissioners of 
that State made a schedule of reasonable maximum rates 
of charges for the transportation of freight and cars on the 
railroads in the State of Iowa. A bill for an injunction against 
its enforcement was filed by a railroad company charging, inter 
alia, that the schedule established was so unjust and unreasonable 
as to deprive the plaintiff of its property without due process of 
law. In issuing the injunction Judge Brewer, in the early 
lines of his opinion, said: ‘* Not only are the interests at stake 
large, but, beyond that, the questions discussed are many of them 
of exceeding difficulty, and the paths to be trod in their examina- 
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Company, 64 Fed. Rep. 165. Company v. Dey et al., 35 Fed. Rep. 
866. 
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tion ones upon which the lamps of precedent have as yet thrown 
but a feeble and glimmering light.’’ Later, when he came to 
examine the reasonableness of the schedule of rate prescribed, 
he said: ‘* But where the rates prescribed will not pay some 
compensation to the owners, then it is the duty of the courts to 
interfere, and protect the companies from such rates. Com- 
pensation implies three things: Payment of cost of service, 
interest on bonds, and then some dividend. Cost of service 
implies skilled labor, the best appliances, keeping of 
the road-bed and the cars and machinery and other 
appliances in perfect order and repair. The obligation of the 
carrier to the passenger and the shipper requires all these. They 
are not matters which the carriers can dispense with, or matters 
whose costs can by them be fixed. They may not employ poor 
engineers, whose wages would be low, but must employ compe- 
ent engineers, and pay the price needed to obtain them. The 
same rule obtains as to engines, machinery, road-bed, etc., and 
it may be doubted whether even the legislature, with all its 
power, is competent to relieve railroad companies, whose means 
of transportation are attended with so much danger, from the . 
full performance of this obligation to the public. The fixed 
charges are the interest on the bonds. This must be paid, for 
otherwise foreclosure would follow, and the interest of the 
mortgagor swept out of existence. The property of the stock- 
holders cannot be destroyed any more than the property of the 
bondholders. Each has a fixed and vested interest, which can- 
not he taken away. I know that often the stockholder and the 
bondholder are regarded and spoken of as having but a single 
interest; but the law recognizes aclear distinction. A mortgage 
on a railroad creates the same rights in mortgagor and mort- 
gagee as a mortgage on my homestead. The legislature cannot 
destroy my property in my homestead simply because it is mort- 
gaged, neither can it destroy the stockholder’s property because 
the railroad is mortgaged.’’ It was argued at the bar that the 
complainant was a foreign corporation and permitted to do busi- 
ness as an act of grace within the State and that it may abandon 
its business within the State if it finds the rates prescribed 
are not remunerative. The court answered: Fora government, 


4 
te, 
1 
‘ 


REGULATION OF RAILWAY RATES. 523 


whether that government be a single sovereign or one of the 
majority, to say to an individual who has invested his means in 
so laudable an enterprise as the construction of a railroad, one 
which tends so much to the wealth and prosperity of the com- 
munity, that, if he finds that the rates imposed will cause him 
to do business at a loss, he may quit business, and abandon that 
road, is the very irony of despotism. Apples of Sodom were 
fruit of joy in comparison.’’ It was further, argued that the 
company runs its road through other States and that the defi- 
ficiency in the State was made up from the earnings on other 
branches of the road. In rejecting that argument the court 
said: ‘* For some purposes its property in this State is separate 
and distinct from its property elsewhere, and out of this property 
within this State it is entitled to receive some compensation. 
Robbing Peter to pay Paul has never received judicial sanc- 
tion.” The Ames case,’ warns Congress in any action it takes 
that any law establishing a schedule of rates which deprives 
a railroad company of a reasonable return on its investment 
is void. Whether the attempt to violate the Constitution 
is by Congress or the legislature of a State is immaterial. In 
that case the average reduction made by the statute on all 
commodities of local rates was 29.50 per cent, and the per- 
centage of operating expenses on local business of the roads ex- 
ceeded the percentage of operating expenses on all their business 
by at least ten percent. The law was assailed and the case was 
heard by the Circuit Court of the United States in the spring of 
1894, Mr. Justice Brewer presiding. The opinion was announced 
by him in November of the same year. Thus the court spent 
the major part of six months in deliberation, and in his opinion 
Mr. Justice Brewer said: ‘*I have taken much time to study 
this case in all its relations.’’ On reading the opinion no one 
could doubt such a statement and the question will never be 
more thoroughly considered by a human tribunal than it was 
then considered. The learned Justice reasoned out the case 
with no aid save the resources of his own mind and the argu- 


1 Ames v. Union Pacific Company, in Smythe ». Ames, 169 U. 8. 466. 
64 Fed. Rep. 165, Brewer, J., affirmed Harlan, J. 
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ments of counsel, as he cites but a single case of the Supreme 
Court and in that case he also wrote the opinion.’ He refers 
to the question as a ‘‘ grave question,’’ stating that ‘* there are 
so many matters which enter into it.’’ On the question of the 
test by which the reasonableness of rates is determined he 
emphatically declared that no single rule could be laid down 
applicable to all cases. He starts with the firm proposition that 
rates must be such as to secure to the owners a reasonable per 
cent on money invested and to arrive at that Congress must 
contend with such considerations as injudicious contracts, poor 
engineering, unusually high cost of material, rascality on the part 
of those engaged in the construction and management of the 
property ‘‘« AND MANY OTHER THINGS;”’ that the actual 
value of a railroad property and not the cost thereof must be 
considered; that the actual value of railroad property is fairly 
determined by the amount of stocks and bonds outstanding and 
that computation as to compensatory quality of rates may be 
based upon such amounts; and after pursuing a continuous line 
of argument and citing illustration after illustration he said: 
** Considerations such as these compel me to say that I think 
there is no hard and fast test which can be laid down to deter- 
mine in all cases whether the rates prescribed by the legislature 
are just and reasonable, and that often many factors enter into 
the determination of the problem.”’ ia 

He then observed that the first and principal factor to be 
considered is the effect of the reduction upon the earnings. It 
was argued at the bar that the railroad companies were doing an 
interstate as well as a local business, and that the gross earnings 
of the companies were yet large enough to pay a reasonable re- 
turn on their investments. Mr. Justice Brewer answered that it 
will not do to look simply at the gross earnings; for, if the 
legislature of Nebraska could enforce the tariff on local busi- 
ness, the legislature in other States and the Congress of the 
United States may make corresponding reductions on all the 
lines and the aggregate might destroy entirely all earning ca- 
pacity from the property. It was argued further that the 


1 Reagan v. Farmers Loan & Trust Co., 154 U. 8. 395. 
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legislature only established a maximum for freight rates 
and did not interfere with the passenger tariff; but it was 
answered that the court could not place all the local expen- 
ses over against the local receipts and draw its conclusions 
therefrom; that the legislature had attempted to prescribe 
a maximum tariff for all transportation of freight within the 
limits of Nebraska, and the question was whether these rates 
were unreasonable and afforded no fair compensation to 
those who had invested their means in the railroad property ; 
that it must be ascertained what it cost to carry the local 
freight, the receipts therefrom and the reduction of the re- 
ceipts in the application of the act; that the court must then 
take such proportion of the gross investments in the railroads as 
the present earnings from local freights bear to the total 
earnings of the road and from the computations ascertain 
whether the reduction made by the legislation in the local 
freight, if applied to all the companies’ business, would leave 
any compensation to the owners. 

Mr. Justice Brewer further observed that the problem pre- 
sented was one of exceeding difficulty, and, after devoting nine 
pages to tables and figures, said; ‘‘ I have done a great deal of 
work in computations.’’ He also observed that the year for 
which he made his calculations was the most favorable of three 
years’ operation of the road; that in the legislation no pro- 
vision was made for varying conditions of business in different 
years or parts of years; that no provisions were made for such 
contingencies as strikes, and that any losses which resulted from 
the enforcement of an absolute system, from whatever causes, 
must be paid out of the pockets of the owners of the property, 
and therefore they were deprived of all chances to make the 
profit which results from private control of business. Finally 
the learned Justice said: ‘* The conclusion to which I have 
come is that, having regard to the present condition of affairs 
in the State, the present volume of business done over 
these roads, and anyj probabilities of an early change in that 
volume, a reduction of 29 1-2 per cent in the rates for local 
freight, is unjust and unreasonable to those who have invested 
their money in these railroad properties.’’ Thus every theory 
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advanced by the State to sustain the legislation was overthrown 
and every contention of the companies of the unreasonable- 
ness of the schedule of rates established by the legislation was 
sustained. 

The case was appealed to the Supreme Court of the United 
States and in April, 1897, it was argued before that tribunal 
for three days. Mr. James C. Carter appeared at the bar, with 
other distinguished counsel, for the railway companies. Mr. 
Justice Harlan was assigned to write the opinion of the court, 
which held the case under advisement for eleven months. It 
would be in vain, therefore, to say that the case was not fully 
argued, thoroughly considered and the opinion carefully pre- 
pared. On reading these opinions of the Circuit Court and the 
Supreme Court one is reminded of what Mr. Justice Buller ob- 
served of certain judgments of Lord Mansfield, viz.: ‘* That 
they were of such transcendent power that those who heard 
them were lost in admiration at the strength and stretch of the 
human understanding.’’ The result in the Supreme Court of 
all this argument and deliberation was the affirmance without 
dissent of the opinion of Mr. Justice Brewer. Furthermore 
the Ames case has been cited and followed both by the Supreme 
Court and the Circuit Courts more than any case decided by 
either since. It may therefore be regarded as the conclusively 
settled law of the land. Mr. Justice Harlan also refers to the 
question as an ‘‘important question,’’ and added that the 
proper solution of it was attended with difficulties. He re- 
viewed all the cases previously decided by the Supreme Court 
on the subject of the regulation of rates and, after devoting 
several pages to tables and calculations, proceeded to answer 
the arguments of counsel to sustain the legislation. To the 
argument that the local rates established by the Nebraska 
statute were higher than in the State of Iowa and that that fact 
showed the Nebraska rates were reasonable, he quoted the lan- 
guage of Mr. Justice Brewer on the Circuit Court,! and declared 
that it was unnecessary to add anything thereto. To the argu- 
ment that the court should take into consideration the whole 
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business of the company in determining the reasonableness of the 
rate, he said: ‘* If we do not misapprehend counsel, their argu- 
ment leads to the conclusion that the State of Nebraska could 
legally require local freight business to be conducted even at an 
actual loss, if the company earned on its interstate business 
enough to give it just compensation in respect of its entire line 
and all its business, interstate and domestic. We cannot concur 
in this view. In our judgment, it must be held that the 
reasonableness or unreasonableness of rates prescribed by a 
State for the transportation of persons and property wholly 
within its limits must be determined without reference to 
the interstate business done by the carrier, or to the profits 
derived from it. The State cannot justify unreasonably 
low rates for domestic transportation, considered alone, 
on the ground that the carrier is earning large profits 
on its interstate business, over which, so far as rates are con- 
cerned, the State has no control.’’ Again, the court held that 
a corporation may not be required to use its property for the 
benefit of the public without receiving just compensation for the 
services it renders, and said that how such compensation must be as- 
certained and what are the necessary elements in such an inquiry 
will always be an embarrassing question. Finally this sweeping 
language appears: ‘*‘ WE HOLD, however, that the basis of all 
calculations as to the reasonableness of rates to be charged by 
the corporation maintaining a highway under legislative sanction, 
must be the fair value of the property being used by it for 
the convenience of the public. And in order to ascertain that 
value, the original cost of construction, the amount expended in 
permanent improvements, the amount and market value of its 
bonds and stocks, the present as compared with the original cost 
of construction, the probable earning capacity of the property 
under particular rates prescribed by statute, and the sum 
‘required to meet operating expenses, are all matters for con- 
sideration, and are to be given such weight as may be just 
and right in each case. Wr DO NOT SAY THAT THERE MAY 
NOT BE OTHER MATTERS TO BE REGARDED IN ESTIMATING THE 
VALUE OF THE PROPERTY. What the company is entitled to ask 
is a fair return upon the value of that which it employs for 
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the public convenience. On the other hand, what the public 
is entitled to demand is that no more be exacted from it for 
the use of a public highway than the services rendered by 
it are reasonably worth.”’ 

The Supreme Court did not speak for that case alone but 
for the life of the Constitution, and it matters not whether 
a rate is fixed by the Congress or by a commission acting 
under its authority or by a proposed court of transportation 
or by the legislature of a State or by any other agency, the 
constjtutional guaranties remain unchanged and the Supreme 
Court has said to the Congress, to the Interstate Commerce 
Commission, to all State legislatures, to all proposed courts 
of transportation and to all other agencies, that any schedule 
of rates which deprives any railroad company of a reasonable 
return on its investment is void; and the same great court 
which determined the invalidity of the Nebraska legislation will 
also determine the validity or invalidity of any legislation by 
Congress on the subject. Railway companies will invariably 
stake their defenses on the great guaranties of the Constitution, 
and any law which deprives a railroad company, invoking such a 
defense, of the right of appeal to the Supreme Court is likewise 
void. The Supreme Court, therefore, will determine in all 
cases what is a reasonable return on money invested in railroad 
property, any act of Congress to the contrary notwithstanding. 
‘¢The idea that any legislature, State or Federal, can conclu- 
sively determine for the people and for the courts that what it 
enacts in the form of law or what it authorizes its agents to do, 
is consistent with the fundamental law, is in opposition to the 
theory of our institutions.’’! Congress, therefore, should cau- 
tiously proceed, for it does not delight in beholding its act 
stricken down by a co-ordinate department of the government 
‘for want of constitutionality. Much investigation and discus- 
sion have been going on relative to the regulation of railway 
rates in Europe and other countries where equal rates are 
-charged for equal services. But such a rule affords no test in a 
government of laws. The question must be settled in our own 


1 169 U. 8. 527, per Harlan, J. 
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way and under our own laws. Governments in which the will of 
a man or a set of men is the supreme law and which take from 
other men their property without regard to law and without re- 
gard to compensation can set no example to a government of free 
people in which the law prescribed by a written constitution is 
supreme. It is absolutely certain that every schedule of rates es- 
tablished by Congress or by its commission means that a battle 
must be fought if the railroad company raises the issue ; for what 
constitutes ‘‘ a fair return upon the value of that which it employs 
for the public convenience ”’ is a question which will not be 
answered except at the end of a lawsuit. When the maximum 
rate fails to bring a fair return on the investments, resort to the 
courts will follow under the constitutional guaranties, with the 
Supreme Court as the final arbiter, as any railroad company 
would naturally prefer the judgment of the Supreme Court of 
the United States to that of a roving commission whose judg- 
ment has been held to be right only twice in twenty-eight cases. 

While the constitutional guaranties are ample, yet regulation 
of railway rates by Congress or the Interstate Commerce Com. 
mission would result in eternal litigation for the railroads to 
maintain their existence. The hearing of the reasonableness of 
arate is not the work of a day. Every schedule must stand or 
fall as a whole; it may not be segregated. If, by any method 
of calculation, a reasonable rate should, in a given case, be deter- 
mined upon, that very rate may, within twenty-four hours, be by 
a strike or a freshet rendered unreasonable. If an unreasonable 
rate should be fixed for one section of the road, it is no answer 
to say that the deficiency is made up on some other section. If 
any section of the road is not contributing to dividends, there is 
something wrong. The entire route, equipment, capitalization 
and ‘* many other things’ of a railroad company must be care- 
fully inspected, scrutinized and appraised; it may embrace one 
hundred miles or it may embrace ten thousand miles. Take the 
Ames case forexample. At the hearing, Mr. Justice Brewer had 
the assistance of distinguished counsel and witnesses ‘* whose 
competency and credibility are unchallenged,’’ to use his own 
words. With him sat Judge Dundy. After more than six 
months had elapsed he declared in his opinion that no more diffi- 
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cult problem could be presented. If the problem of determining 
the unreasonableness of a rate was so difficult, how much more 
difficult would be the additional problem of establishing in its 
stead a reasonable rate? His opinion went no farther than to 
hold a certain rate to be unreasonable; he made no attempt to 
indicate what in his judgment would have been a reasonable rate, 
and doubtless was grateful that that responsibility was not his. 

Mr. Justice Harlan encountered similar difficulties. In addi- 
tion to all that occurred at the hearing on the Circuit and Mr. 
Justice Brewer’s opinion, the case was elaborately argued in the 
Supreme Court by some of the best minds of the American bar. 
The whole court held the case'for nearly a year. When the 
opinion was filed by Mr. Justice Harlan it embraced forty-five 
pages. The court declared the rate to be unreasonable, and did 
not in any way indicate what in its judgment was a reasonable 
rate, and was doubtless glad to be relieved of that tremendous 
responsibility. If, therefore, the Circuit Court of the United 
States, presided over by Mr. Justice Brewer, assisted by the ablest 
counsel and witnesses afforded by the times, required six months 
to determine unreasonable a rate fixed by the legislature of- 
Nebraska, over a very small fraction of the railway mileage of 
the country, and the Supreme Court of the United States, with 
the same assistance, required almost a year to affirm that judg- 
ment, what man, with an oath on his soul, could stand up and 
say to his countrymen that it was not absolutely unsafe and not 
absolutely reckless for the Congress to confer upon the Inter- 
state Commerce Commission, or any similar commission, the 
power to do all the time for all the railroads and for the whole 
country andj the whole people, not only what it took the Circuit 
Court and the Supreme Court, with great difficulties, a year and 
a half to do for the State of Nebraska — declare unreasonable 
an established rate; but, having done that, to go farther and 
perform a much higher and greater function— established in its 
stead a reasonable rate. 
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There is implied in the notion of a right, three things: A per- 
son in whom the right is vested (or the owner of the right) ; 
the thing in, or over which the right exists, which constitutes 
what may be called the subject of the right; and the event, or 
series of events in which it originated.' For all rights originate 
in some event, or events; nor can they be terminated or modified 
by any other means. Hence the three notions, Persons, Things, 
and Events—together with the notions of Liberty, and of 
Rightness or Rectitude, — constitute the peculiar subject-matter 
of Jurisprudence; and from these notions, and their mutual 
relations, all the principles of Jurisprudence are to be derived. 


These relations may be expressed in the following proposi- 
tions: ‘* All rights are vested in persons; are in or over things; 
are originated, terminated, or varied only by events; and are 
determined by principles rationally deduced from the nature, and 
jural relations of persons as affected by their environment ; — or 
in other words by the application of reason or logic to these 
elements.” 


1 In the use of the term “ subject,” 
I depart from the more common usage 
derived from the modern German jur- 
ists; with reference to which the fol- 
lowing judicious language of Austin 
may be quoted: ‘* When I speak of the 
subject of a right, I mean not the per- 
son in whom the right resides, but 
the thing (strictly so called) or the 
person over, in, or to which the per- 
son entitled has the right, * * * 
In the language of the German jurists 
the subject of a right is the person who 
has the right. * * * For various 
reasons it appears to me that my own 
use of the term is the usual one and 


is justified by many analogies.’’ 
“They (the German jurists) were 
(probably) led into this strange jar- 
gon’’ by a “ misapplication of terms, 
(subject and object) borrowed from the 
Kantian philosophy.” (Jur., pp. 787, 
293.) 

2 Right of Law, Smith, § 67 et seg. 

Hence it is said: ‘*‘ The elements pro- 
ducing law are three, viz.: 

(1) Persons, i. e. beings, whether 
men, or legal abstractions, capable of 
being the active or passive subjects, 
(i. e. owners) of rights. 

(2) Things, i.e. corporeal, or legal 
abstractions, capable of being the ob- 
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We have to consider, therefore, inthe order stated, the three 
elements enumerated. But this can be done only to the extent 
of defining the several subjects to be considered and their sub- 
divisions, and indicating their relation to each other and to the 
general subject of jurisprudence. 


I. Or Persons. 


Person Defined: Incommon speech the term ‘* person,’’ is 
used as synonymous with ‘** man,”’ or ‘* human being; ’’ but the 
technical meaning of the term is somewhat different. For in 
the law, men are to be considered under two aspects, — namely, 
as owners, and as subjects of rights; and in the latter capacity 
they occupy the position of things, and are to be so regarded. 
It is as owners of rights, only, that men can be regarded as 
persons, in the technical sense. <A person may therefore be de- 
fined as a human being regarded as vested with jrights; or,— as 
tights are to be attributed to all men,—as a human being 
regarded in relation to his rights.’ 


Corporations or Quasi Persons: This is the proper sense of - 
the term. But its application has been extended, sv as to 
include what are called artificial or fictitious persons, such as cor- 
porations or bodies politic; which by fiction or law are regarded 
as persons, and habitually spoken of as vested with rights.’ 
But such persons are mere figments of the mind, and properly 


jects, (i. e. according to Austin’s no- 


Mears: *‘ has been long recognized as 
menclature, the subjects, ) of rights. 


the siandard text-book on Roman Law, 


These two the Roman lawyers recog- 
nized, but they omitted: 

(3) Events, facts, acts of man,i. e. 
the efficient cause, etc. * * * These 
three elements combine to engender, 
transmit, modify, aud extinguish 
rights; but the idea of the share of 
the last mentioned, (events,) is the 
work of modern analysis.’? (Ortolan’s 
“ Explication Historique des Instituts 
de Justinian,” Part 2. Par. 17. Mear’s 
“Analysis,” p.74. See also to same 
effect, Holland’s Jurisprudence, 80. 
Ortolan’s work, it is said by Mr. 


and by the regulations of the Univer- 
sity of London, the study of the en- 
tire work is made compulsory on all — 
candidates for its law degrees.” 
Preface to ‘‘Aualysis.’’) 

1 Homo cum statu suo consideratus.” 
Dig. 

2 Similarly, in the Civil Law, things 
are sometimes regarded as persons; — 
as é¢. g., ‘the estate of a deceased 
until acquired by the heirs ’’ (hereditas 
jacens). McKeldey’s Roman Law, © 
secs. 154, 737. 
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speaking, cannot be said to have rights or other human attributes. 
Hence, when we speak of the rights of corporations, we 
speak in a figurative sense only, meaning thereby the right of 
the persons composing the corporation, — 7. e., the officials of 
the corporation and the stockholders; in the former of whom 
the corporate rights are legally vested for the use and benefit of 
the latter. Hence the name of the corporation is but an 
expression for the members of the corporation regarded 
as an aggregate; and by this means, in considering the rela- 
tions of the members to third persons, we are enabled, 
without material error, to dismiss from consideration the re- 
lations of the members between themselves, and thus to avoid 
much circumlocution. Hence it is well said of such bodies: 
‘* They are persons by a figment, and for the sake of brevity in 
discourse. By ascribing rights and duties to feigned persons, 
instead of to the physical persons whom they in truth concern, 
we are frequently able to abridge our description of them.? 
Accordingly, in this wider sense of the term, persons, as we 
have seen, are defined by Ortolan, in effect as ‘« beings, whether 
men, or legal abstractions, capable of being’’ the owners of 
rights; and upon this definition, ‘‘now rests the division of 
pemsons generally into physical and moral persons, the latter of 
which are more appropriately denominated juridical, or fic- 
titious persons.’ But this definition is open to the objection, 
that rights are attributes of men only, and cannot, with strict 
propriety, be attributed to ‘* legal abstractions,’’ or ** fictitious 
persons.’’ Hence, otherwise than figuratively, the notion of 
such a being as a ‘* person ’’ ‘* capable of being ’’ vested with 


rights, is an impossible one.‘ 


1 The neglect to observe this ob- 
vious, though paradoxical, fact, gives 
occasion to the fallacy called “‘ jigurae 
dictionis;’” for examples of which see 
“Logic or the Analytic of Explicit 
Reasoning.”? Smith, §§ 204, 135 et seq. 
2 Austin’s Jur., sec. 440. 

‘8 Mackeldey’s Roman Law, sec. 128. 

It is difficult to reconcile the de- 
cisiun in the celebrated Dartmouth 


All that can be said of such 


College Case (4 Wheat. 518) with 
this obvious account of the nature of 
a corporation. The constitutional 
provision there involved—that “no 
State shall * * * pass any * * * 
law impairing the obligation of 
contracts ’’— was intended, it is to be 
presumed, to protect the rights of 
real persons only; and hence, it would 
seem, can be applicable only to cor- 
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beings is, that, for convenience of expression, they are to be 
regarded as persons, and the rights of their constituents as 
vested in them; which is but to say that corporations, or bodies 
politic, are not persons, but quasi persons only; 7. e. they are, 
commonly, to be regarded as though they were persons. But 
here the maxin applies: Jn fictione juris semper equitas; and 
courts, when the occasion requires, look beyond the fiction to 
the real relations of the parties... But with these cautions we 
may, for convenience, adopt the wider definition of the term, 
and observe the usual division of persons into ‘‘ natural and 
artificial,’’ or, more appropriately, into real, and fictitious 
persons. 

The Place of Corporations in the Law: The subject of cor- 
porations is to be considered in two aspects, namely: with re- 
gard to their relations to third parties; and with regard to the 
relations of the members with each other, and with the cor- 
poration. Inthe latter aspect, the relations of the members of the 
corporation between themselves are simply those of individ- 
uals, — being analogous to those of cotenants of property, or of 
persons subject to reciprocal obligations.” 
subject of corporations belongs to the general subject of Rights: 
in the former, it belongs to the Law of Persons, — to be explained 
presently. In this connection, all that need be said of it is, 
that with relation to third persons, the law is summed up in the 
fiction that a corporation is a person. Similarly, under the old 
Common Law, the law governing the rights of married women 


In this aspect, the . 


porations representing such persons. 
For corporations, being merely fic- 
tions of the mind, cannot, as we have 
observed, strictly speaking, be sus- 
ceptible of rights or obligations, or 
other human attributes, in themselves, 
but merely as representative of real 
persons; and hence, they are well 
called by Hobbes, ‘‘ representative 
persons.” But in the case cited 
this constitutional provision was ap- 
plied toa purely eleemosynary cor- 
poration, which represented the 
rights of no one, unless it was the 


State. It is also difficult to reconcile 
the decision with the elementary 
pricniple that property having no 


other owner belongs to the State; or 


with the principle that, in the lack of 
individuals having definite rights, 
the State must, from the necessity of 
the case, have absolute control, or, 
in other words, ownership, of all 
property dedicated to public or gen- 
eral charity. 

1 Shorb v. Beaudry, 56 Cal. 446. 

2 2 Bl. Com. 103. 
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was in a large measure summed up in the absurd fiction, that 
the husband and wife constituted one person, that: is to say a 
fictitious person or corporation. At law, indeed, it is said, 
‘«« the very being or legal existence of the woman * * * is 
incorporated and consolidated into that of the husband.’’! But 
this is not altogether true; and in equity, the separate person- 
alities of the wife and the husband were recognized for many 
purposes. 

Status of Persons (De Personarum Statu): By status, is 
meant the state or condition of a person, with regard to the 
ownership or exercise of rights, — or more briefly, the capacity 
or incapacity of a person in that regard. Generally, in treating 
of rights, it is assumed that we have regard to persons of normal 
status or capacity; 7. e. who are entitled to the full exercise of 
their rights. But there are persons, such as infants, and people 
of unsound mind, who are more or less incapacitated to admin- 
ister, or to guard their rights; and for whose protection, con- 
sequently, the intervention of a guardian is necessary. Hence, 
persons are said to be divided into two classes, namely: Persons 
of normal, and those of abnormal status or capacity ;? or, as 
expressed in the Roman law: Persons sui juris (7. e. ‘* of their 
own rights’’); and persons alieno juri subjectae (** subject to 
the right of another’’).* To the latter class are said to belong, 
minors, insane persons, and, formerly, married women. 

The Law of Persons: Rights may be considered with regard 
to either: the persons who own them; the things owned; or the 
events in which they originate, or by which they are affected; 
and hence, either of these elements may be taken as a ground 
or principle of division for the subject of rights. But for 
obvious reasons, the most convenient general division of the 
subject of rights for practical treatment, is that based on the 
differences of the things that constitute the subjects of rights; 
and in treating of the several classes of rights resulting from this 
division, it would be impracticable, or at least highly inconvenient, 
to treat of the differences of status or capacity. Hence itis, that 
in treating of the subject, the owners of the rights considered 


11 Com. 442. Holland’s Jurist, 125. 3 Ins. 128. 
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are commonly assumed to be persons of normal capacity, and 
the subject of status, and of the resulting modifications of rights, 
is left to be considered as an independent subject of investiga- 
tion; and thus results the division of the law (exclusive of the 
subject of Actions), into the ‘* Law of Things ;’’ or more accur- 
ately: the law relating to persons, and the law relating to things. 
Thus we have two received divisions of the law; the one based 
on differences of status in the persons in whom the rights are 
vested; the other, on differences of nature in the things, which 
constitute their subjects. To these is to be added another 
division, much used by jurists, based on differences in the events 
in which rights originate ; according to which rights are regarded 
as arising from contract, or from tort, or from mere law. The 
last division is usually applied to rights-of obligation, only, 
but it equally includes rights of ownership.1 


II. Or Tunes. 


Things Defined: In the proper sense, the term, things, 
denotes substances or beings —as e. g. minerals, plants, ani- 
But the 


mals, etc.; and in this sense it includes human beings. 
term is also used to denote mere abstractions, such as the sub- 
jects of copyrights, patent rights, franchises, and other monopo- 
lies, or certain rights in lands, such as easements or servitudes ; 


and also obligations, which are called choses in action. But 
things of this kind, precisely as corporations are fictitious or 
quasi persons, are merely fictitious or guasi things: —7. e. they 


1 Omne autem jus quo ultimur vel ad 
personas pertinas pertinet, vel ad res, 
vel ad actiones. Ins. 1.1. 11. Mackel- 
dey’s Roman Law, § 127. The jus 
(quod) ad personas pertinet, was other- 
wise called the law ‘De Personarum 
Statu.”” Dig. 1, 5, 2, cited Holland’ 
Jur. 117, note. See also Austin’s Jur., 
§§ 970 et seq., 982 et seq. Under the 
head of ‘“‘ Things ’’ the Roman lawyers 
treat, not of things merely, but rather 
of rights considered with relation to 
things. Kaufman’s Mackeldey, § 114. 


Of the former division of the law, it 
will for the present be sufficient to 
observe, that in the arrangement of 
the law by the Roman lawyers, the 
subject of ‘Persons’ is made 
to precede the general subject of 
Rights.”” (Primo de personarum 
statu, et post, de cereris, etc. Dis. 
supra.) But I agree with Mr. Austin, 
that the general subject should be 
treated first, and the subject of ‘‘ Per- 
sons’’ postponed to it. (Austin’s 
Jur., § 970 et seq.) 
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exist only in contemplation of mind.' The term as used in the 
law, has also received another modification of meaning, so as to 
exclude from its signification persons, or owners of rights; that 
is to say, men generally are things, but when regarded as own- 
ers of rights are persons, and not things. Hence the word thing 
(res) has been defined as including ‘‘ whatever is capable of 
being the subject of a right.” 

Divisions of Things: There are numerous divisions of things, 
with which the student, in the course of his studies, ought to 
become familiar, but it will be sufficient for our purposes to 
touch upon the following :— 

Things Corporeal and Incorporeal: From the distinction be- 
tween things and quasi things, results the division of things into 
corporeal and incorporeal, corresponding to that distinction; or 
in other words, the division of things into: Things existing in 
fact; and things existing in notion, or contemplation of mind.’ 

Principal Things, and Things Accessory: ‘* A principal thing 
(res principalis) is self-subsisting, and does not depend on or 
exist for another thing. All that which appertains to a princi- 
pal thing or is rightfully connected with it, is termed an 
accessory thing (res accessoria).’’ 

Lands and Chattels; or Things Immovable and Things Mov- 
able: This division of things was touched upon in a former 
essay.® It will be sufficient to add that the division, construed 
according to the proper sense of the terms in which it was ex- 
pressed, is not exhaustive; nor does it correspond precisely with 
the actual division in use. For incorporeal or intangible things 
(i. e. guasi things), which constitute the greater part of existing 


1 This usage is not peculiar to the 
law, but permeates language in ali its 
manifestations. It constitutes, there- 
fore, one of the most important of the 
phenomena presented in the ‘“‘ Science 
of Language,’’ and in the *‘ Science of 
Human Nature” generally. I have 
elsewhere treated of the subject at 
large. Logic, etc., Smith, §§ 29 e 
seq. 

2 Sandars’ Justinian, p. 157, note; 
and to the same effect is the definition 


of Ortolan, cited supra, and of Holland, 
Jur. 86. 

3 Or as expressed by Cicero, things 
quae sunt,”? and things‘ quae intelli- 
guntur;’’ or, as by Gaius, “ quae tangi 
possunt,”’ and “‘quae in jure consistunt.”’ 
Holland’s Jur. 86. 

4 Mackeldey’s Roman Law, § 165; 
Bouvier’s Dic. ‘* Accessory”? and Co. 
Litt, there cited. 

5 Am. Law REV. Jan.-Feb. 1905, pp. 
6 et seq. 
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values, are neither lands nor chattels; nor are they either moy- 
able or immovable. Hence, properly speaking, they come under 
neither head of the division; though, according to circumstances, 
they are classed with one or the other. So, too, it is to be ob- 
served, the physical difference between lands and chattels is 
material from the jural point of view so far only as it may affect 
the question of right. Hence, the ground of the division is not 
the mere physical difference between things, but the fact that 
these differences are of such a character as to demand, to some 
extent, the application of different rules, or principles of deci- 
sion, to the different kinds of property, respectively ; —as is illus- 
trated by the old rule requiring livery of seisin in the transfer of 
lands, and, in modern times, by the rule requiring conveyances 
of lands to be in writing. Hence, there are certain chattels 
distinguishable from other chattels, not by their physical nature, 
but by the fact that, in the view of the law, they come within 
the reasons for distinguishing lands from chattels generally, and 
are therefore to be regarded as part of the land, or as jurally of 
similar nature; —as e. g., house keys, title deeds, heirlooms, fix- 
tures, and some other accessory, and some incorporeal things. - 
These, it is manifest, are not lands, in the proper sense of the 
term, but guast such only, —7. e. they are regarded and habit- 
ually spoken of as lands, or immovables, and hence, come within 
the technical sense of the term. On the other hand there are 
things commonly constituting parts of the land, or so regarded, 
which, not coming within the reason of the distinction, are, 
under certain circumstances, classed as chattels; —as e. g. 
growing crops, including nurseries of trees, houses erected on, 
or other things affixed to the land with the permission of the 


1 Bouvier’s Law Dic. at places in- chattels, and consequently may be . 


dicated. By ‘‘fixtures’? is meant 
things so affixed to the land, physic- 
ally or by intention, as to become, in 
the eye of the law, part of it. Ab- 
bott’s Law Dic. “ Fixture.’’ But fix- 
tures are also defined by many writ- 
-ers, in effect, as things affixed to the 
land so as not to be part of it; and 
under this definition, fixtures remain 


removed by their owner without the 
consent of the owner of the land. But 
this definition may be advantageously 
rejected in favor of the former. 
Under the definition we adopt, fixtures 
are part of the land, and cannot be 
removed without the assent of its 
owner. 
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owner, etc.; and also in some cases lands themselves, as where 
by will they are directed to be converted into money; in which 
case they are in equity regarded’as chattels.1_ Hence, the distinc - 
tion between immovables and movables, or lands and chattels, as 
made in modern times, is not to be understood as conforming to 
the original and proper sense of the terms used, but in a tech- 
nical sense only; according to which there are included, under 
the one head, not only lands, but guasi lands, —i. e., certain 
chattels regarded in the law as lands: and under the other, not 
only chattels, but quasi chattels, —i.e., things of the nature of 
lands but. which are regarded as chattels. So, under either 
head there may be included incorporeal things; which, as we 
have observed, are not things, but quasi things only. Hence, 
because of the impropriety of the other terms used to express 
the distinction, things are now, in our law, commonly divided 
into ‘* things real’’ and ‘* things personal.’’ This indeed is an 
improper use of terms,—for the word ‘real,’’ having regard 
to its original and proper sense, applies equally to chattels as to 
lands, and, in the Civil Law is always so used, — but the usage 
has become so inveterate, that we are in a measure compelled to 
continue it, disregarding the etymological objection. In so 
using the terms, however, we should be careful not to confound 
the distinction between things real and things personal with the 
division of property or estate into real and personal ; — which is 
a division, not of things, but of rights in things. For the term 
property, though often used to denote the things owned, or ‘* of 
which there may be ownership,’’? means simply ownership, or 
the right of the owner. Hence, the latter division is to be 
understood as a division of estates in things, or of the interests 
of the owners therein; and accordingly — though the usage is 
to some extent obsolescent — we find included under the head 
of real property, or real estate, not all real things or lands, but 


1 All of whichis butan application Litt. 10a, 70b); the latter of which is 
of the logical principles recognized in also expressed in the maxim: Cessante 
the law, and expressedinthe maxims: causa cessat effectus (Brooms’ Leg. 
“ Like reason maketh like law (Udi Max.). 
eadem ratio, ibi idem jus), and: Ces- 2 C. C. sec. 654. 
sante ratione legis cessat ipsa lex (Co. 


XUM 
YUM 


540 39 AMERICAN LAW REVIEW. 


only what are called ‘* freehold interests; ’’ and under the head, 
personal property or estate, all interests in lands less than free- 
hold, or, as they are called, chattels real, are included. It may 
be added —as explained at large in the essay already cited — 
that this distinction has, in modern times, lost much of its sig- 
nificance and importance; and that the present tendency of the 
law is to approximate to the simplicity of the Civil Law in this 
respect. 

Fungible and Non-Fungible Things. The word ‘+ fungible ’’ 
is said to be, neither good English, nor good Latin. But it ex- 
presses precisely a real and a very important difference in the 
nature of things; nor is there any other word that so well ex- 
presses it. The term is used in two somewhat different senses: 
(1) Fungible things are defined by Thibaut as ‘‘ things of such a 
nature that it is, generally speaking, wholly immaterial whether 
a person has any one in particular, or some other like it,’’ !— as 
e.g-, wheat, corn and other kinds of grain, and the several kinds 
of fruit, etc., (quae usu consumunter), and other things that are 
usually measured, counted or weighed, ( Quae pondere numero 
vel mensura constant) ;? which is a correct definition of what is 
called by Mackeldey (in the work above cited),° «* fungible things 
in a strict sense, or naturally fungible.’’ But (2) strictly speak- 
ing, the only thing ‘‘ naturally fungible ’’ is money; and hence, 
the term, fungible, is commonly defined as correlative with ‘ obli- 
gations; ’’ or as denoting things of a kind or class, any of which 
may be delivered to the obligee in discharge of the obligation: 
or, as otherwise expressed, — such as may be paid or delivered 
kind’’ instead of ‘*in specie.”’* A non-fungible thing is 
one of which the obligation requires delivery in specie; 7. e. the 
specific thing or things required by the obligation must be deliv- 
ered. Hence it is said: ‘* Things are fungible or not fungible, 
not in their own nature, but with reference to the terms of the 
given obligation; ’’* from which, theauthor would seem to have 
in view contract obligations for the delivery of goods only. But 


1 Lindley’s Int. to Jur., § 153. tionem per solutionem quam specie. 
2 Mackeldey’s Rom. Law, § i161. Dig. cited, Mackeldey’s Roman Law, 
3 § 161. § 161, n. 8. 

4 In genere suo magis recipiunt func- 5 Austin’s Jur. § 482, et seq. 
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the proposition is equally true of all obligations, other than ob- 
ligations for the restoration of specific property where restitu- 
tion in kind is practicable; but with the qualification, that, with 
reference to obligations generally, the only thing fungible is 
money. Thus e. g. if a man be unjustly deprived of his prop- 
erty, he will be entitled to restitution in specie; but if this be 
impracticable in whole or in part, to restitution in value, or 
compensation in money; which is a species of restitution in 
kind. 

Single Things and Collections of Things (Res Singulae 
and Universitates rerum:) The expression, universitas rerum 
is not of familiar use in our law; but the thing itself ex- 
ists, and is recognized by us, under other names; and the 
name itself will be found to be convenient. (Byrne v. Mc- 
Grath, 130 Cal. 320 et seg.) By a wniversitas rerum is meant a 
collection of individual things regarded as a whole, such as a 
flock of sheep, a drove of cattle, a library, a company or regi- 
ment of soldiers, ete. Such collections, though composed of 
corporeal things are in reality ideal, or incorporeal, being regarded 
as continuing the same, notwithstanding a change in the particular 
things composing them. 


Or Jurmicat Events. 


Juridical Events Defined and Classified: Juridical events are 
those by which rights are affected; and it is with this kind of 
events only, we are concerned. Their most general division is 
into Accidents, and Acts; — meaning by the latter term, acts of 
parties whose rights are in question. 

Of Accidents: The term accident is used in two senses: In 
its more restricted sense, it denotes events occurring without 
human agency or volition,—called technically, ‘* Acts of 
God;’’ but in the wider sense of the term it includes all events 
occurring without the agency of the party considered.! The 
latter is the preferable sense of. the term, for to the party 
affected, it is all the same whether the event happened with, or 


1 Bouvier’s Dic. Accident,” “ Act of God,” Inevitable Accident.” 
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without human agency. To cases of the former kind, applies 
the maxim: Actus Dei nemini facit injuriam; to the latter, 
the maxim: Res inter alios acta alteri nocere non debit... Hence 
in matters of Tort, no one is held responsible for loss caused by 
Acts of God, or by the acts of others, unless resulting from his 
own negligence. The subject of ‘+ Accident’’ constitutes also 
an important topic of Equity Jurisprudence; of which it is said 
by Story, «* Lord Coke has in his summary manner stated that 
three things are to be judged of in the Court of Conscience or 
Equity, —covin, accident and breach of confidence; or, as we 
should now say, matters of fraud, accident and trust ;’’* which 
accords with the familiar saying of .Sir Thomas More: — 


Three things are holped in Conscience, 
Fraud, Accident and Things of Confidence.”’ 


Of the Kinds of Acts: Acts are either those of the State, of 
of private parties. The former are called Public Acts; the 
latter, Private. The former are again, of two kinds, namely: 
Political Acts, or Acts of Government, and Customs. The 
former should, in strict propriety, be called ‘* Official <Acts;”’ 
for the Government, being a mere abstraction, can act only, 
in a figurative sense, through its officers. The latter con- 
sists in the concurring habitual acts of the members of the com- 
munity, and may, therefore, be conveniently regarded as acts of 
the State at large, as distinguished from the Government.* 
The general subject will, therefore, be treated of under the 
several heads: ** Of Custom;’’ ** Of Political Acts;’’ and of 
Private Acts.” 


1 Broom’s Leg. Maxims. 

2 1 Story’s Eq. Jur., § 59. 

3 ** Inveterate custom is, not erron- 
eously, observed as law (and this is 
the law which is said to be moribus 
constitutum). For since laws them- 
selves bind us from no other cause 
than that they are received by the 
judgment of the people, rightly also 
those which, without any writing, the 


people have approved, shall bind us. 
For what difference is there whether 
the people declare their will by suf- 
frage or by acts? Wherefore, most 
rightly, it is also received that laws 
are abrogated, not only by the vote of 
the legislature, but also with the tacit 
consent of all by desuetude;” Dig. 1, 
8, 32; see also 1 Bl. Com. *74. 
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§ 1. Of Custom. 


The Several Kinds of Custom: A custom is generated by the 
concurrence of individual habits; but it becomes such only 
when the concurrence is universal, or practically so. Customs 
are either general or particular; the latter being those which 
obtain in particular localities, or with particular classes of people ; 
the former, those which obtain throughout the realm or State. 
It is a received principle, with regard to customs generally, that 
to constitute elements of the law, they must be reasonable, 7. e., 
not opposed to reason or justice. Customs, therefore, do not 
themselves constitute law, but to the extent only that they are 
approved by reason; which is the true law. They enter into 
the law, therefore, merely as elements of the problem with 
which it is engaged; which is the determination of rights. 

Customs as Elements in the Determination of Rights: 
Customs enter into the determination of rights both in cases 
of contracts and in cases of forts. In the former case, cus- 
toms enter into, and form part of contracts, because of the 
presumed intention of the parties; and hence the custom is 
rejected if inconsistent with the express terms of the con- 
tract. Thus in the case of a lease, if such be the custom of 
the neighborhood, and the contract be silent, the tenant will be 
entitled to the emblements, or crops growing on the leased 
premises when the lease expires. But if the contrary is ex-. 
pressed in the lease, it is otherwise. So custom may become an 
important element in‘ cases of ‘ort or delict. Thus e. g. where 
it is the custom—as in this country generally — for vehicles 
meeting to pass to the right of each other —or as in England, to 
pass to the left—a party disregarding the custom would be 
guilty of negligence, and hence,— unless the other party should 
be guilty of contributory negligence,— would be responsible for 
any collision that might occur. 

The Custom of the Courts, or Judicial Precedents: Under 
the head of particular customs, should be included the custom of 
the courts, or concurring judicial precedents. But these, under 
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the maxim stare decisis, have a particular efficacy, and will be 
more conveniently considered under the next head. 

General Customs: General customs have the force of law; 
and not only may a law be thus established, but previous laws, 
whether statutory or otherwise, may be abrogated. The effi- 
ciency of custom in this respect, is commonly attributed to the 
fact that it necessarily constitutes an expression of the general 
will; and certainly custom is a more perfect expression of the 
will of the State than laws, which are often in conflict with it. 
Hence, so far forth as right may be determined by the will of 
the State, custom, as being the more perfect expression of that 
will, should, in general, have a superior efficacy to statutes; 
and accordingly this is practically the case. For with regard to 
private rights, laws in general become permanently operative 
only when they conform to existing custom, or generate a new 
one. Otherwise, at the expense of infinite injustice and hard- 
ship they may be enforced for a while, but ultimately they give 
way and become obsolete; and as they become operative only 
by custom, so do they cease to be operative, and are in fact 
repealed, when the custom changes. 

Custom as Positive or Instituted Morality: But the efficacy of 
custom rests mainly upon a more profound principle. For it is 
part of the nature and constitution of man that his actions shall 
in the main be immediately determined by custom and habit; 
and hence — using the term in its widest sense, as including not 
only ordinary customs, but also those which are accompanied by 
a conviction of their moral rectitude (mores consuetudinem- 
que) — Morality itself, and Jurisprudence as a branch of Moral- 
ity, depend mainly upon custom for their practical operation. 
Though it is the function of Morality as a science to judge of 
the rectitude of customs, and as an art to correct and reform 
them. Hence, having regard to Instituted Law, and Instituted 
Morality, it may be said: that custom constitutes, the very 
essence, at once, of the Law and of Morality generally. 

Scientific Morality: Yet the received Morality is accepted by 
men, not on account of its mere prevailment, but from a 


1 See Dig., cited in note supra, and authorities cited 
** Right & Law,”’ Smith, § 82. 
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conviction of its rectitude; and hence the conception of 
Morality, —though as commonly entertained but an embodi- 
ment of that which is commonly received,—implies the 
existence of a theoretical Morality of which the received Moral- 
ity is but an attempted application. But commonly the two 
systems are confounded, and we thus have denoted by the same 
term, two notions, apparently of essentially different nature: 
that of Theoretical, and that of Instituted Morality. But the 
relation between these is simply that of theory and application ; 
and hence Morality must be conceived as a science, and this 
science as the true Morality. 

The Relation Between Theoretical, and Instituted Morality: 
But approaching the subject from this point of view, the same 
conclusion must be reached as that already expressed; which is: 
That the Instituted Morality, and the Instituted Law, or Juris- 
prudence, as part of it, are in their practical operation, in the 
main, nothing else but custom. For it is of the nature of 
Morality, in general, and of Justice in particular, to seek and to 
find its realization in practice; and this is effected by that trait 
of men’s nature which impels them to acquire their moral con- 
victions mainly from education and association with others, or, — 
as is indicated by the etymology of the term, Morality, and 
kindred terms, —from custom. Hence, in every community, 
there results a body of moral principles, covering the whole 
field of practical duties and rights, and universally, or almost 
universally recognized, which becomes embodied in the language 
and habitual thought of the people, and thus wrought into 
the conscience of every or nearly every individual. It is this, 
which constitutes the Instituted, or as it is commonly called the 
Positive Morality of the State; and it must be taken as a funda- 
. mental principle of Theoretical Morality, that it should be 
observed.! For ex vi termini, this morality, or general con- 
science, enters into and‘constitutes part of the conscience of 
each, and hence, must be observed as such. Nor even if the 
individual should become emancipated from the common notions 
of morality, will he be justified in disregarding them in matters 


1 See authorities cited, ‘‘ Right of Law,”’ Smith, § 51, note. 
VOL. XXXIX. 35 
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affecting others. For it has been wisely said, the world would 
fall into ruin, ‘‘ if the practice of all moral duties and the foun- 
dations of society rested upon having their reasons made clear 
and demonstrative to every individual.! 

The Instituted Morality: Nor is it to be thought that there is 
any wide discrepancy between the two systems. On the con- 
trary, the nature of the subject is of such imperative interest that 
from the beginning of history it has enlisted the intellect and the 
conscience, not only of philosophers, but of men generally; and, 
hence, the result is to be regarded as the achievement of the 
combined reason and virtue of all men, rectified by the universal 
experience. The received Morality, therefore, coincides in the 


main with the theoretical; and though it differs from it in the 
errors necessarily incident to the infirmities of men, and in the 
lack of scientific precision in the formulation of its principles, 
yet always it contains in itself principles adequate to its rectifi- 
cation. 

The Practical Standard of Right: It remains to add, that in 
the received Morality, (Mores, or, asthe Greeks called it, Nomos, ) 


we have a common standard by which questions of right are 
habitually judged, and to which men, generally, voluntarily sub- 
mit. Nor against it can any arbitrary or accidental rules, rest- 
ing on statute or custom, permanently prevail. Sooner or later, 
such is its imperial power, it will establish its sovereignty.! On 
the other hand, Scientific Jurisprudence — and the same is true of 
Morality generally — can become practically realized only through 
the modification of the Instituted Law; and until thus realized 
is without efficacy as a common standard of right.’ 


1 Morley’s Life of Burke, 17. 

2 «©The customary morality, that 
which education and opinion have con- 
secrated, is the only one that presents 
jtself to the mind as being in itself 
obligatory.”’ Mill “Utilitarianism.” 

8 There are some famous words» 
familiar, or that ought to be familiar, 
to the student of law and of genera) 
politicai science,f{which we may use to 
jllustrate the propositions in the text. 
These are; Nomos, used by the Greeks 


to denote, at once, the Instituted Law, 
and the Instituted Morality; Logos, 
which we may define as Reason; and 
the Leviathan of Hobbes, used by him 
to denote the Government. Using 
these terms we may say: Nomos is the 
king, Leviathan but his vicegerent: 
and continuing the metaphor Reason 
(Logos) is, in the practical affairs of 
government, but the counsellor of 
King Nomos and can exert his power 
only through him. 
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§ 2. Of Political Acts. 


The Several Kinds of Political Acts: These are commonly 
divided into three kinds, namely: Administrative, Judicial and 
Legislative. To all of these, the proposition applies, that they 
are but the acts of men, and like private acts derive their jural 
validity wholly from the right or power vested in their authors. 
If within the power or right of the officer the act is valid; other- 
wise not.? 

Administrative Acts: Thus, e. g., with regard to administra- 
tive acts, an assessment for taxes, if not made in substantial 
conformity to the powers conferred on the assessor by law, is 
_ absolutely void, and cannot affect the rights of any one; and so 
a patent for land issued by the Federal or State government, if in 
excess of the powers conferred upon the officers of the land de- 
partment, will be void. So, also, where a sheriff or constable 
seizes the property or person of another, his act, unless justified 
by the power or right conferred upon him by law, is simply a 
trespass. 

Judicial Acts, and Herein of Jurisdiction; Jurisdiction, if 
we have regard to the theory of the law, may be defined as *« an 
authority or power which a man hath to do justice in causes of 
complaint brought before him ;’’? which accords with the saying 
of Coke, that ** all the commissions and charters for the execu- 
tion of justice are facturi quod ad justitiam pertinet secumdem 
legem et consuetudinem Angliae.’’* But, having regard to prac- 
tice, the more common definition is: ‘* Jurisdiction is the power 
to hear and determine the subject in controversy between parties 
to the suit.’’* The latter definition precisely describes the power 
or right, the former the function of the court. For it is an 


1 In the statement of this propo- 
sition, it is to be remembered that 
the term “ valid’ is to be understood 


in two senses, accordingly as we have. 


in view the Positive Law, as ration- 
ally determined, or the Instituted Law. 


In the former case, we mean valid de 
jure, in the latter, de facto. 

2 Jacob’s Law Dict., ‘‘ Jurisdic- 
tion.” 

5 Coke Litt. 142a. 

* Rhode Island v. Mass., 12 Peters, 
657, 717. 
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obvious inference from the imperfection of all human instru- 
mentalities, that the powers or rights of officials, and especially 
of judicial and legislative officers, must be more extensive than 
their functions or duties; the performance of which must, to a 
large extent, be determined by the discretion or judgment of the 
officer, and which may, therefore, be inefficiently or even cor- 
ruptly exercised. Hence, it may be said, it is the function of 
the courts to administer justice, and jurisdiction may therefore 
be thus defined. But though the court may err in the per- 
formance of its function, its judgment will nevertheless be 
valid; for its power or right is to hear and determine the con- 
troversy before it. On the other hand, if it goes beyond its 
jurisdiction, 7. e. its right, its judgment will be void.' 

Judicial Acts as Precedents: A judicial act, or judgment, 
operates in two ways, namely: as res judicata, in the action or 
proceeding before the court, —in which character, if the court 
has jurisdiction, it is conclusive; ? and as a precedent or author- 
ity, under the maxim, sfare decisis. 

Of Judicial Legislation, and of the Doctrine of Stare Decisis: 


As we have observed, a judgment operates in two ways, ~ 
namely: As res judicata in the proceeding in which it is rendered: 


and as a precedent for other cases. In the latter aspect of the 
act, the rule is expressed in the maxim, Stare decisis et non 
quieta movere ;* or, as expressed by Blackstone: It is an estab- 
lished rule to abide by former precedents, where the same points 
come again in litigation.’”’ ‘+ Yet (it is added) this rule admits 
of exception, where the former determination is most evidenily 
contrary to reason;’’ in which case, ** it is declared, not that 


1 Hence it is said: ‘' Jurisdiction cannot be said that a court has the . 


has often been said to be ‘the power 
to hear and determine.’ It is in truth, 
the power to do both or either — to 
hear without determining, or to deter- 
mine without hearing;’ (Zz parte 
Bennett, 44 Cal. 881,) and this is to 
some extent true of the actual powers 
of courts. But in the received defini- 
tion, the term power is used in the 
sense of rightful power, or, in other 
words, of a right, and in this sense it 


power “to hear without determining ” 
or ‘*to determine without hearing.” 
Altschul v. Polack, 55 Id. 641. If it 
does either it is not an exercise, but 
an abuse of its power; and its action 
will be de jure, and often de facto, 
void. 

2 Bouv. Law Dic., ‘* Res Judicata.” 

3 Bouvier’s Law Dic. ‘Stare De- 
cisis.”’ 
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such sentence was bad law, but that it was not law; that is that 
it is not the established custom of the realm, as has been erro- 
neously determined.’’ ‘* The doctrine of the law then, he adds, 
is this: that precedents and rules must be followed unless flatly 
absurd or unjust.’’! This, omitting the words italicized— which 
are merely rhetorical expletives, designed to emphasize the im- 
portance of the subject — may be taken as a correct expression 
of the rule.? 

. Several Senses of the Maxim, Stare Decisis, Distinguished : 
The expression, stare decisis, is commonly used in two senses: 
the one general, the other peculiar to our Law. In the latter 
sense, it denotes a technical rule peculiar to ourselves; in 
the former, it is but an expression of a general principle 
common to all kinds of practical doctrine, and to men generally, 
namely, that of authority. 

The Principle of Authority: This principle was well ex- 
pressed by Scotus Erigena, (with reference to religious doctrine, 
but with equal application to the law) as far back as the 
ninth century, in the saying: ‘‘Authority is derived from 
reason, not reason from authority, and where the former is 
not confirmed by reason it is valueless.’’* In the law the 
principle finds its expression in the maxim: Cuilibet in sua arte 
perito est credendum.* In this wider sense of the rule, to 
the courts of any State, the decisions of the courts of other 
States, and of the Federal Government, and England, and 
also the authorities of the Civil Law, and the works of approved 
jurists, are authority, more or less cogent, according to their 
merit.5 It was in this sense, only, that until a late period, 
Courts of Equity regarded the authority of prior decisions. 

The Technical Rule: In the narrower sense, the rule has its 


11 Com. 69, 70. 

2 For a fuller discussion of the 
subject, see “ Right and Law,’’ Smith, 
§ 288 et seg., and authorities cited in 
note: Callendar’s Admr. v. Ins. Co., 23 
Pa. St. 474; Linn v. Minor, 4 Nev. 


407; Wells on “ Res Adjudicata and. 


Stare Decisis,” c, 45; Hills v. Down- 
ton, 5 Ves. 565; Butler v. Van 


Wyck, 1 Hill (N. Y.), 461-3; 1 Kent’s 
Com. 47; 10 Coke R. Pref.; Mackin- 
tosh cited, Ram’s ‘‘ Legal Judg.’’ 261. 

3 Cited, Laurie, ‘‘The Rise of Uni- 
versities,”’ 35. 

Broom’s ‘Leg. Max.;’’ Bouvier’s 
Dic.,” “Experts.”’ 

5 Wharton on Contracts, Preface. 
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origin in the fact, that under our system, the development 
of the Instituted Law has been intrusted mainly to the courts; 
who — as will presently be explained — thus exercise, in a per- 
missible sense of the term, the functions both of judge and 
legislator.'_ For in order to preserve the certainty and the con- 
sistency of the law, it is necessary on the one hand, to give to 
the judgments of the courts, as partaking of the nature of legis- 
lation, a peculiar force; and on the other, to accord to judges 
the power to correct their errors. For without this legislative 
power in the courts, the law would remain incompletely 
expressed and vacillating and uncertain; and without the 
essentially similar power to correct errors, it would soon be 
wholly subverted. It cannot be ‘said, therefore, to be univer- 
sally true that ‘* it is an established rule to abide by former pre- 
cedents; ’’? and still less can we say with Sir Wm. Jones * that 
the ‘* Courts (are) bound by authority as firmly as the Pagan 
Deities were supposed to be by the decrees of Fate.’’ For if 
such were the case, it would follow that there could be no law 
other than the uncertain, varying and discordant opinions of 
individual judges; and hence, it is well observed by Mansfield: 
‘*The law * * * would be an absurd science if founded on 
precedents only.’’* Hence, rightly, the maxim is recognized to 
be subject to exceptions; and to say this, is in effect to say, 
that in its general statement, it is to be regarded as expressing, 
not a rule, but merely a general policy, more or less unyielding, 
which, having due regard to the nature of their functions, the 
courts should observe ; and which, indeed, it may be added, judges, 
and men generally, are by nature inclined, and, commonly, over- 
inclined to observe. Thus regarded, the observance of the 
maxim cannot be too warmly insisted on. For it is quite prac- 
ticable, in any one jurisdiction, to render the decisions accurate 
and consistent, and thus to express the law in a satisfactory and 
cognoscible form. But to preserve the integrity, and, conse- 
quently, the consistency and the cognoscibility of the law, and 


11 Bl. Com. 69; 1 Austin’s Ins., 21 Bl. Com., supra. 
Secs. 752, 900, 922. It may be proper 3 Bailments, 70. 
to say, I was once of a different opin- 41 Kent’s Com. 477. 
ion. 
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the certainty of its administration, it is equally necessary, with 
unsparing hand, to extirpate supervening errors. There are, 
however, certain cases in which the maxim becomes imperative ; 
or rather, where the policy becomes in fact a rule. These are 
where ‘**the principle of (a) decision * * * has entered 
into the custom and practice of the country ’’ —as e. g.,incases _ 
affecting the title to lands, or course of trade, etc.; to which 
cases the mixim applies: Communis error facit jus. For, as 
we have seen, custom is, in fact, the foundation of the law — 
i. e., of the instituted law; and hence, when the custom of the 
courts has become the custom of the country, it is, like other 
customs, to be observed; though even here the rule is subject to 
the qualification, that the custom must not be unreasonable or 
unjust. In other cases, also, where the precedent is as to mat- 
ters jurally indifferent, it is a just policy that it should not be 
departed from. But otherwise the courts are always at liberty 
to revise their former decisions when required by considerations 
of justice or expediency.? Nor in its exercise are they subject 
to any restraint other than is imposed upon them by the prin- 
ciple that in their decisions they shall have regard rather to the 
justice and convenience of the rule established by the precedent, 
than to its consequences in the particular case, or in other 
words, that they shall be controlled by the principles expressed 
in the ‘* Categorical Imperative,’’ of Kant, and the Argumen- 
tum ab Inconvementi’’ of Coke. 

Judicial Legislation or Legislative Jurisdiction: It is the 
current opinion that the sovereign powers of the State, which 
are said to be Legislative, Judicial and Executive, — should be 
separately vested in several departments, or sets of officials, and 
it is commonly supposed that this is effected by our constitu- 
tions, Federal and State. But this is far from being the case. 
For the courts admittedly have the power to make rules of court, 
which, in their essential nature, are laws or statutes; and so by 
their decisions, rules of law are consciously established, to be 
observed by themselves and succeeding courts ; and thus legislative 
power is deliberately exercised by the courts, and laws or quasi 


1 Callendar’s Admr. v. Ins. Co., supra. 21K. C, 477. 
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laws enacted. On the other hand rules of a similar character, — 
that is to say, —rules intended to serve as rules for the decision 
of questions of right, — are enacted by the legislature; and thus 
the judicial function, or function of jurisdiction is exercised by it. 
For the judicial function of the State is, simply, that of justly 
determining controversies between men as to their rights; and 
the case is essentially the same, whether these be determined in 
particular controversies, or by classes, by means of rules pre- 
viously established. In either case, the function of the State is 
essentially that of judge or umpire; and, whether with regard 
to particular cases, or classes of cases, justice constitutes the only 
admissible rule of decision. For it cannot be asserted without 
absurdity that it is the function of the State to establish and 
enforce in the comparatively few cases that are presented to it 
for decision, a set of principles different from those principles 
of justice by which men in general hold themselves to be bound, 
and by which, in fact, their mutual claims and demands upon 
each other are habitually regulated. Nor can we find elsewhere 
than in this fact, any justification of the rule that all 
men are presumed to know the law. We find, therefore, 
under existing institutions, the function of jurisdiction exer- 
cised, partly by the courts, and partly by the legislature; and 
whether exercised by the one or the other it is of essentially the 
same nature. 

Of Legislative Acts: Legislative Acts, or Acts of the Legis- 
lature,jare therefore of two kinds, namely: Judicial Aels, as 
explained above; and Non-Judicial, or, as they may be called, 
for lack of a better term, Acts of Policy, or of Police. The 
latter are of infinite variety, and with regard to them the right or 
power of the State is unlimited, except by constitutional 
limitdtions, and by the vested rights of individuals. Hence, 
to acts of this character the maxim applies: Voluntas stet pro 
ratione. But to judicial acts, whether exercised by the courts, 
or by the Legislature, the maxim is: Judicis est jus dicere non 
dare. 


1 The subjects treated in thisand Right. I have elsewhere treated of 
the preceding sections belong prop- them more at large. ‘‘ Theory of the 
erly to the subject of Public, or State State.’? Am. Phil. Society, Phil. 


XUM 

= 

| 
i 

| 


OF THE SUBJECT-MATTER OF JURISPRUDENCE. 554 


§ 3. Of Private Acts. 


The Several Kinds of Private Acts: Private Acts are either 
those that operate to transfer a right, or to create an obligation, — 
such as contracts, torts, etc.; or acts that do not so operate — 
as e. g. the manufacture of products, or the appropriation of 
unappropriated things. The former may be called transactions: 
the latter, acts of original acquisition. 

Acts of Original acquisition: These are such as the manu- 
facture of goods, or the occupation of corporeal things; by 
either of which means, rights may be acquired. Other examples 
are presented in the acquisition of patent rights, copyrights, 
franchises, etc. The nature of such acts is sufficiently obvious 
to dispense with further explanation. 

Transactions: Of transactions, the several kinds differ so 
essentially in their nature, and in the rules of law applying to 
them, that there is little to be said of them in general beyond 
the definition; which has already been given. It may be ob- 
served, however, that the two subjects of Contracts and Torts 
very nearly, and, with the addition of Rights ex mero jure, 
entirely exhaust the whole subject of rights. 

Contracts: Executed contracts are mere agreements for the 
present transfer of rights; and this, though not so obviously, is 
yet equally true of executory contracts or promises. For an obli- 
gation in its ultimate analysis gives rise to a right in or over 
the obligor, himself; and hence, by an obligatory promise or 
executory contract, there is, in fact, transferred to the obligee a 
power to control the actions or determine the conduct of the 
obligor, which previously belonged to the latter. An executory 
contract is, therefore, in its essential nature, a transfer to an- 
other by the obligor as a right in himself, which, it may be said, 
differs in nothing save extent from that of the master in his 
slave. A contract, therefore, may be defined simply as an 
agreement for the immediate transfer of a right; and by agree- 
ment, is meant a concurrence, not of the unexpressed volitions 
of the parties, but of their acts of volition. Thus defined, the 
term will include both executed, and execufory contracts, or as 
they are otherwise called, transfers and promises. Contract is the 
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most fruitful source of rights; and on it mainly rests the law of 
property, and largely that of obligations; the former being con- 
- cerned with executed, —the latter with executory contracts. 
The most obvious difference between a transfer and a promise 
is that in the latter, there is an obligation to be performed; 
while in the former, the contract having been executed, there is 
no longer an obligation. It would seem, therefore, that the 
provision of the Federal Constitution inhibiting any State from 
passing any ‘‘act impairing the obligation of contracts ’’ would 
have no application to a grant of land by a State; but the con- 
trary is apparently held by the majority of the court in Fletcher 
v. Peck,—Johnson, J., dissenting onthis point. I avail myself of 
the opportunity now offered to correct an error occurring in my 
** Logic ’’ § 190, — where the decision in this case is cited as an 
example of the fallacy of the illicit substitution of a term. I 
find, however, on looking more closely into the decision, that it 
is based upon the}proposition that: ‘* A grant, in its own nature, 
amounts to an extinguishment of the right of the grantor, and 
implies a contract not to reassert that right.’” It was the im- 
plied contract, that, it was held, was impaired, and the argu- . 
ment is, therefore, at least, Jogically valid; whether otherwise or 
not, need not be inquired. 

Torts: Of these, we have already explained that they consist in 
the violation or invasion, actual or threatened, of rights of owner- 
ship; and we have also explained their several kinds; which is all 
that need be said about them, for the present, except that, with 
contracts they constitute the principal source of obligations. 

A tabular statement of the several kinds of juridical events is 
appended in the note; from which their several heads and their 
relations to each, other may be seen at a glance.' 


Georce H. Smita. 
Los ANGELES, CALIFORNIA. 


1 Table of Juridical Events. § 2. Political Acts. 
Jaridical Events: Legislative, 
Judicial, 
Administrative. 
Res inter alios acta a 
ij Acts of original acquisition, 
Acts: Transactions, 
Public Acts, Contracts, 
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THE OPPORTUNITY IN THE LAW.! 


I assume that in asking me to talk to you on the Ethics of the 
Legal Profession, you do not wish me to enter upon a discussion 
of the relation of law to morals, nor to attempt to acquaint you 
with those detailed rules of ethics which lawyers have occasion 
to apply from day to day in their practice. What you want is 
this: Standing not far from the threshold of active life, feeling 
the generous impulse for service which the University fosters, 
you wish to know whether the legal profession would afford you 
special opportunities for usefulness to your fellow-men, and if 
so, what the obligations and limitations are which it imposes. 
I say special opportunities, because every legitimate occupation, 
be it profession or business or trade furnishes abundant op- 
portunities for usefulness, if pursued in what Matthew Arnold 
called ‘* the grand manner.’ It is, as a rule, far more important 
hew men pursue their occupation than what the occupation is 
which they select. 

But the legal profession does afford in America unusual op- 
portunities for usefulness. That this has been so in the past, 
no one acquainted with the history of our institutions can for 
a moment doubt. The great achievement of the English speak- 
ing people is the attainment of liberty through law. It is 
natural, therefore, that those who have been trained in the 
law should have borne an important part in that struggle for 
liberty and in the government which resulted. Accordingly, we 
find that, in America, the lawyer was in the earlier period omni- 
present almost inthe State. Nearly every great lawyer was then 
a statesman; and nearly every statesman great or small was a 
lawyer. DeTocqueville the first great foreign observer of 
American political institutions, said of the United States of 


1 An address delivered May 4,1905, Harvard Ethical Society, by Louis D. 
at Phillips Brooks House, before the Brandeis, of Boston, Mass. 
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seventy-five years ago: ‘*In America there are no nobles or 
literary men, and the people are apt to mistrust the wealthy; 
lawyers, consequently, form the highest political class. * * * 
As the luwyers form the only enlightened class whom the people 
do not mistrust, they are naturally called upon to occupy most 
of the public stations. They fill the legislative assemblies and 
are at the head of the administration; they consequently exer- 
cise a powerful influence upon the formation of the law and upon 
its execution.”’ 

For centuries before the American Revolution the lawyer had 
played an important part in England, His importance in the 
State became much greater in America. This was partly, as 
indicated by DeTocqueville, because there was here no class like 
the nobles which took part in government by reason of privilege, 
but more largely because with the introduction of a written con- 
stitution the law played with us a far more important part in 
the ordinary conduct of political life than it did in England. 
Legal questions were constantly arising and the lawyer was nec- 
essary to settle them. But I take it the paramount reason why 
the lawyer has played ’so large a part in our political life is this: 
his training fits him especially to grapple with the questions 
which are presented in a democracy. 

The whole training of the lawyer leads to the development of 
judgment. His early training —I mean his work with books, 
in the study of legal rules, — teaches him patignt research and 
develops both the memory and the reasoning faculties. He 
becomes practiced in logic; and yet the use of the reasoning 
faculties in the study of law is very different from their use, say, 
in metaphysics. The lawyer’s processes of reasoning, his logi- 
cal conclusions are being constantly tested by experience. The 
facts are running up against him at every pont. Indeed it is a 
maxim of the law: Out of the facts grows the law; that is, 
propositions are not considered abstractly, but always with ref- 
erence to facts. 

Again, in the investigation of the facts the lawyer differs very 
materially from the scientist or the scholar. The lawyer’s 
investigations into the facts have necessarily present in them 
the limitations of time and space. 
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His investigations have reference always to some practical end. 
Unlike the scientist he ordinarily cannot refuse to reach a con- 
clusion on the ground that he lacks the facts sufficient to enable 
one to form an opinion. Generally he must form an opinion 
from those facts which he has gathered; he must reason from 
the facts within his grasp. 

If the lawyer’s practice is a general one, his field of observa- 
tion extends in course of time into almost every sphere of busi- 
ness and of life. The facts so gathered ripen his judgment 
because his memory is trained to retentiveness and his mind 
practiced in discrimination as well as in generalization. He is 
an observer of meneven more than of things. He not only sees 
men of all kinds but kuows their deepest secrets; sees them in 
situations which ‘* try men’s souls.’’ He is apt to become a 
judge of men. 

Then, contrary to what might seem to be the habit of the 
lawyer’s mind, the practice of law tends to make the lawyer 
judicial in attitude and extremely tolerant. His profession rests 
upon the postulate that no contested question can be properly 
decided until both sides are heard. His experience teaches him 
that nearly every question has two sides; and very often he 
finds — after decision of judge or jury —that both he and his 
opponent were in the wrong. 

The practice of law creates thus a habit of mind, and leads to 
attainments which are distinctly different from those developed 
in most professions or outside of the professions. By reason of 
that fact the lawyer has acquired a position materially different 
from that of other men. It is the position of the adviser of 
men. 

Your chairman said: ‘* People have the impression to-day that 
the lawyer has become mercenary.’’ It is true that the lawyer 
has become largely a part of the business world. Mr. Bryce 
said twenty years ago when he compared the America of 1885 
with the America of DeTocqueville: Taking a general survey 
of the facts of to-day, as compared with the facts of sixty 
years ago, itis clear that the bar counts for less as a guiding 
and restraining power, tempering the crudity or haste of democ- 
racy by its attachment to rule and precedent, than it did.”’ 
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And in reviewing American conditions after his recent visit 
Mr. Bryce said: ‘* Lawyers are now to a greater extent than 
formerly business men, a part of the great organized system of 
industrial and financial enterprise. They are less than formerly 
the students of a particular kind of learning, the practitioners 
of a particular art. And they do not seem to beso much ofa 
distinct professional class.”’ 

This is a statement of a very sympathetic observer of Ameri- 
can institutions; but it would seem from this that Mr. Bryce 
coincided in the view commonly expressed, that the bar had 
become commercialized in becoming a part of business. I am 
inclined to think that this view is not altogether correct. Prob- 
ably business has become professionalized even more thanthe bar 
has become commercialized. Isit not this which has made the 
lawyer}so important a part of the business world? 

The ordinary man thinks of the bar as a body of men who 
are trying cases, perhaps even trying criminal cases. 

Of course there is an immense amount of litigation going on 
and a great deal of the time of many lawyers is devoted to liti- 
gation. But by far the greater part of the work done by 
lawyers is not done in court at all, but in advising men in 
important matters, and mainly in business affairs, In the 
guiding of great affairs industrially and financially the lawyers 
havefplayed an ever-increasing part; have played it mainly, be- 
cause|the particular mental attributes and attainments which the 
legal ‘profession develops are demanded in the proper handling of 
these great affairs, be they financial, industrial, or commercial. 
The ijmagnitude and scope of these operations remove them 
almost wholly from the realm of ‘‘ petty trafficking ’’ which peo- 
ple formerly used to associate with trade. The questions which 
arise are more nearly questions of statesmanship. The relations 
created call in many instances for the exercise of the highest 
diplomacy. The magnitude, difficulty, and importance of the 
questions involved are often as great as in the matters of 
State with which lawyers were formerly frequently associated. 
The questions appear in a different guise but they are similar. 
The relations between rival railroad systems are like the rela- 
tions between neighboring kingdoms. The relations of the 
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at trusts to the consumers or to their employés is like that of 
feudal lords to commoners or dependents. The relations of 
public service corporations to the people raise questions not 
unlike those presented by the monopolies of old. 

So, some of the ablest American lawyers of this generation 
after acting as professional advisers of great corporations have 
become finally their managers. The controlling intellect of the 
great Atchison Railroad System, its vice-president, Mr. Victor 
Morawetz, graduated at the Harvard Law School about twenty- 
five years ago and shortly afterwards attained distinction by 
writing an extraordinarily good book on the Law of Corpora- 
tions. The head of the great Bell Telephone System of the 
United States, Mr. Frederick P. Fish, was at the time of his 
appointment to that office, probably our leading patent lawyer. 
_ In the same way and for the same reason, lawyers have entered 
into the world of finance. Mr. James J. Storrow, who was a law 
partner of Mr. Fish, has become a leading member of the old bank- 
ing firm of Lee, Higginson & Co. A former law partner of Mr. 
Morawetz, Mr. Charles Steele, became a member of the firm of 
J. P. Morgan & Co. Their legal training was called for in the 
business world because business had become largely professional- 
ized, And therefore, although the lawyer is not playing in 
affairs of State the part that he did, his influence is, or at all 
events may be, quite as important as it ever was in the United 
States; and it is simply a question how that influence is to be 
exerted. 

It is true that at the present time the lawyer does not hold 
that position with the people that he held seventy-five or indeed 
fifty years ago; but the reason isnot lack of opportunity. It is 
this: Instead of holding a position of independence, between the 
wealthy and the people, prepared to curb the excesses of either, 
able lawyers have, to a large extent, allowed themselves to be- 
come adjuncts of great corporations and have neglected their 
obligation to use their powers for the protection of the peeple. 
We hear much of the ‘corporation lawyer,’’ and far too 
little of the ‘* people’s lawyer.’’ The great opportunity of 
the American bar is and will be to stand again as it did 
in the past, ready to protect also the interests of the people. 
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Mr. Bryce in discussing our bar said, in his American 
Commonwealth, ** But Iam bound to add that some judicious 
American observers hold that the last thirty years have. wit- 
nessed a certain decadence in the bar of the great cities. 
They say that the growth of the enormously rich and powerful 
corporations willing to pay vast sums for questionable services 
has seduced the virtue of some counsel whose eminence makes 
their example important.”’ 

The leading lawyers of the United States have been engaged 
mainly in supporting the claims of the corporations; often in 
endeavoring to evade or nullify the extremely crude laws by 
which legislators sought to regulate the power or curb the 
excesses of corporations. 

Such questions as the regulation of trusts, the fixing of rail- 
way rates, the municipalization of public utilities, the relation 
between capital and labor, call for the exercise of legal ability of 
the highest order, Up to the present time the legal ability of 
a high order which has been expended on those questions has 
been almost wholly in opposition to the contentions of the 
people. The leaders of the bar, without any preconceived in- . 
tent on their part, and rather as an incident to their professional 
standing, have, with rare exceptions, been ranged on the side of 
the corporations, and the people have been represented in the 
main by men of very meager legal ability. 

If these problems are to be settled right, this condition 
cannot continue. Our country is, after all, not a country 
of dollars, but of ballots. The immense corporate wealth 
will necessarily develop a hostility from which much trouble 
will come to us unless the excesses of capital are curbed, 
through the respect for law as the excesses of democracy were 
curbed seventy-five years ago. There will come a revolt of the 
people against the capitalists unless the aspirations of the people 
are given some adequate legal expression, and to this end co- 
operation of the leaders of the bar is essential. 

For nearly a generation the leaders of the bar with few 
exceptions have not only failed to take part in any constructive 
legislation designed to solve in the interest of the people our 
great social, economic and industrial problems, they have failed 
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likewise to oppose legislation prompted by selfish interests. 
They have often gone further in disregard of public interest. 
They have, at times, advocated as lawyers legislative measures 
which as citizens they could not approve, and have endeav- 
ored to justify themselves by a false analogy. They have 
erroneously assumed that the rule of ethics to be applied to a 
lawyer’s advocacy is the same where he acts for private in- 
terests against the public as it is in litigation between private 
individuals. 

The ethical question which laymen most frequently ask about 
the legal profession is this: How can alawyer take a case which 
he does not believe in? The profession is regarded as neces- 
sarily somewhat immoral, because its members are supposed to 
be habitually taking cases they do not believe in. As a practi- 
cal matter, I think the lawyer is not often harassed by this 
_ problem, partly because he is apt to believe at the time in most 
of the cases that he actually tries, and partly because he either 
abandons or settles a large number of those he does not believe in. 
In any event, the lawyer recognizes that in trying a case his 
prime duty is to present his side to the tribunal fairly and as 
well as he can, relying upon his adversary to present his case 
fairly and as well as he can. As the lawyers on the two sides 
are usually reasonably well matched, the judge or jury may 
ordinarily be trusted to make such a decision as justice demands. 

But when lawyers act upon the same principle in supporting 
the attempts of their private clients to secure or to oppose 
legislation, a very different condition is presented. In the first 
place, the counsel selected to represent important private in- 
terests possesses usually ability of a high order, while the 
public is often inadequately represented or wholly unrep- 
resented. That presents a condition of great unfairness to the 
public. “Asa result many bills pass in our legislatures which 
would not have become law if the public interest had been fairly 
represented ; and many good bills are defeated which if supported 
by able lawyers would have been enacted. Lawyers have, as 
a rule, failed to consider this distinction between practice in the 
court involving only private interests and practice before the leg- 
islature or city council where public interests are involved. Some 
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men of high professional standing have even endeavored to 
justify their course in advocating professionally legislation which 
in their character as citizens they would have voted against. 

Furthermore lawyers of high standing have often failed to 
apply in connection with professional work before the legislature 
or city council a rule of ethics which they would deem impera- 
tive in practice before the court. Lawyers who would in- 
dignantly retire from a court case in the justice of which they 
believed, if they had reason to think that a juror had been 
bribed or a witness had been suborned by their client, are con- 
tent to serve their client by honest arguments before a legisla- 
tive committee although they have as great reason to think that 
their client has bribed members of the legislature or corrupted 
public opinion. It is this confusion of ethical ideas which has 
prevented the bar from taking at the present time the position 
which it held formerly as a brake upon democracy, and which 
I believe it must take again before the serious questions now 
before us can be solved. 

Here, consequently, is the great opportunity of the bar. 
The next generation must witness a continuing and ever-in- 
creasing contest between those who have and those who have 
not. The industrial world is in a state of ferment. The fer- 
ment is in the main peaceful, and, to a considerable extent, 
silent; but there is felt to-day very widely the inconsist- 
ency in this condition of political democracy and industrial ab- 
solutism. The people are beginning to doubt whether in the 
long run democracy and absolutism can co-exist in the same com- 
munity; beginning to doubt whether there is a justification for 
the great inequalities in the distribution of wealth, for the rapid 
creation of fortunes, more mysterious than the deeds of Alad- 
din’s lamp. The people have begun to think; and they show 
evidences on all sides of a tendency to act. Those of you who 
have not had an opportunity of talking much with laboring men ~ 
can hardly form a conception of the amount of thinking that they 
are doing. With many it is the all-absorbing occupation, the only 
thing that occupies their minds. Many of these men otherwise 
uneducated talk about the relation of employer and employé far 
more intelligently than most of the best educated men in the 
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community. The labor question involves for them the whole of 
life and they must in the course of a comparatively short time 
realize the power which lies in them. Many of their leaders are 
men of signal ability, men who can hold their own in discus- 
sion or action with the ablest and best educated men in the com- 
munity. The labor movement must necessarily progress; the 
people’s thought will take shape in action, and it lies with us, 
with you to whom in part the future belongs, to say on what 
lines the action is to be expressed; whether it is to be ex- 
pressed wisely and temperately, or wildly and intemperately ; 
whether it is to be expressed on lines of evolution or on lines 
of revolution. Nothing can better fit you for taking part in 
the solution of these problems, than the study and pre-emi- - 
nently the practice of law. Those of you who feel drawn to 
that profession may rest assured that you will find in it an 
opportunity for usefulness which is probably unequaled. There 
is a call upon the legal profession to do a great work for this 
country. 


ave 
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THE JURISDICTION OF FEDERAL COURTS IN AC- 
TIONS IN WHICH CORPORATIONS ARE PARTIES.! 


The number of corporations existing in this country at the 
time of the formation of the government was so few that it is 
hardly reasonable to suppose that either the framers of the 
national Constitution or those of the first judiciary act enacted 
in 1789 had corporations in view in providing for the jurisdic- 
- tion of the Federal courts. But as the resources of the country 
were developed corporations became more numerous and grew 
so rapidly that at the present day the largest and most impor- 
tant part of the commerce of the nation is carried on by means 
of corporations. 

Among other matters for which jurisdiction is conferred upon 
the national courts by the various acts of Congress, enacted in 
pursuance of the powers granted to it by the Constitution, we . 
find that such jurisdiction may exist when there is a diversity of 
citizenship or when the issues, or some of them, involved in the 
suit, arise under the Constitution or laws of the United States. 


Diversity OF CITIZENSHIP FOR JURISDICTIONAL PURPOSES. 


How to determine the citizenship of a corporation created by 
the laws of a State, within the meaning of the judiciary acts of 
Congress, was one of the perplexing questions which arose at 
an early day, and the decisions of the Supreme Court of the 
United States on that question show the growth of corporations — 
in this country, and also how the law gradually expanded, not 
by acts of the legislative department of the government only, 
but by the decisions of the courts, which found it necessary to 
keep pace with the changed conditions of the times. 


1 Paper read by Jacob Trieber, U.S. Arkansas State Bur Association, 
District Judge for the Eastern District at Hot Springs, Ark., June Ist, 1905. 
of Arkansas, at the meeting of the 
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The first time this question came before the Supreme Court 
was in 1809 in Hope Insurance Co. v. Boardman,! and Bank of 
the United States v. Deveaux,’ and it was then held by Chief 
Justice Marshall, speaking for the court, first, that a corporation 
cannot be a citizen within the meaning of the Federal Constitu- 
tion; second, that it can only litigate in the courts of the United 
States in consequence of the character of the individuals who 
compose the body politic; third, that for jurisdictional pur- 
poses a corporation must be treated as a partnership, and unless 
all the members thereof are citizens of that State or States 
which, in the case of a partnership, would enable a court of the 
United States to assume jurisdiction, there can be none on the 
ground of diversity of citizenship; fourth, that this diversity of 
citizenship must appear by proper averments upon the record. 

Had this ruling of the court been strictly adhered to it would 
practically prevent corporations, with perhaps very few excep- 
tions, to sue or be sued in the national courts, especially the 
large corporations whose immense capital stock is held not only 
by citizens of almost every State of the Union but also by resi- 
dents of the territories and the District of Columbia, who can 
neither sue nor be sued in the courts of the United States. 

As this paper is only intended to discuss the question of juris- 
diction of the Federal courts in actions by or against corpora- 
tions, it is useless to dwell upon the other important questions 
determined by the Chief Justice in the cases reported in the 5th 
Cranch, the most important of which probably is that of the 
citizenship of corporations, and I shall only address you on that 
part of it affecting the jurisdictional question. 

The conclusions reached in those cases were at first generally 
recognized as settling the question of jurisdiction. As late as 
1840 they were apparently unanimously approved by the Supreme 
Court in Commercial, ete., Bank of Vicksburg v. Slocomb,* and 
Irvine v. Lowry.‘ In the last cited case Mr. Justice Baldwin, 
who delivered the opinion of the court, speaking of this ques- 
tion of jurisdiction, used the following language : — 

‘*On this subject the decisions of the court have been uniform 


15 Cranch, 67. 5Cranch,6l. *14Pet.60. 4 14 Pet. 293. 
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and as declared at the present term in Vicksburg Bank v. Slo- 
comb, have settled this point decisively.’’ 

Yet in spite of these positive expressions by the highest court 
of the land, the profession, no doubt influenced to some extent 
by reason of the rapid growth of corporations, refused to accept 
them as conclusive but again brought this question before the 
courts, and succeeded at first in having the rule modified and 
finally entirely overthrown. In 1841, or only one year after those 
emphatic expressions found in the decisions reported in 14th 
Peters, hereinbefore cited, one Letson, a citizen of the State of 
.New York, instituted in the Federal court of the District 
of South Carolina an action against the Louisville, etc., Rail- 
road Company, a corporation created by and existing 
under the laws of South Carolina, alleging, in conformity 
with the rule laid down by the former decisions of the 
Supreme Court, that all the stockholders of the defend- 
ant corporation were citizens of the State of South Carolina, 
the State which had created the corporation. A plea to the 
jurisdiction was filed, setting up among other grounds that two 
members of the corporation were citizens of the State of 
North Carolina and not citizens of the State of South Caro- 
lina. A demurrer to the plea having been sustained, the 
cause was taken to the Supreme Court on writ of error.! 
The judiciary act of 1789 then in force limited the 
jurisdiction of the Circuit Courts in actions in which the 
jurisdiction depended upon a diversity of citizenship to 
suits ** between a citizen of the State where the suit is brought 
and a citizen of another State,’’ and it was urged that that was 
not such an action, because two of the members of the defend- 
ant corporation were citizens of a State other than that in which 
the plaintiff resided and the defendant was sued. The case was 
very ably presented by learned counsel and the opinion of the 
court delivered by Mr. Justice Wayne. In the first part of the 
opinion the learned Justice, although criticising and assailing the 
correctness of the former decisions of that court, sought to dis- 
tinguish them upon the ground that the act of Congress of 


1 Louisville, etc., v. Letson, 2 How. 497. 
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February 28, 1839, enlarged the jurisdiction of fhe Federal courts, 
but evidently the court was not satisfied to rest it upon that ground 
alone, and while not expressly declaring that the former deci- 
sions were intended to be overruled, the court held that: — 

‘* A corporation created by and transacting business in a State 
is to be deemed an inhabitant of the State and capable of being 
treated as a citizen for all purposes of suing and being sued, and 
an averment of the facts of its creation and the place of trans- 
acting business is sufficient to give the Circuit Courts of the 
United States jurisdiction.’ 

But in this cause the court did not finally determine whether 
thisaverment of its creation and consequent presumption of the 
citizenship of the corporators is conclusive and could not be 
controverted, although that was virtually the effect of that 
decision. 

We are informed by Sir Henry Summer Mayne in his history 
of the ancient law that the Roman law permitted none but 
Roman citizens to maintain a suit in its courts; but after the 
commerce of the city and empire became so extended and such 
a large number of foreigners had important rights and interests 
to be vindicated in the courts, they introduced by judicial de- 
cisions what they called ‘* a fiction’’ (fictio), which meant that 
anybody who had a proper complaint might allege that he was 
a Roman citizen and that allegation was not traversable. At a 
later time similar fictions were established by the courts of 
England. One was that, in order to give the Court of Excheq- 
uer jurisdiction, the plaintiff in his declaration would allege 
that he was a debtor of the king and could not pay his debt 
unless the court would help him to recover what he demanded in 
that action; and that allegation was held not to be traversable. 
A similar allegation was permitted by the Court of King’s 
Bench in order to obtain jurisdiction as against the Common 
Pleas; the allegation to give the Court of King’s Bench thus 
jurisdiction would be that the plaintiff was in the custody of the 
marshal of the Court of King’s Bench and could not go into 
any other court and prosecute his rights. This was also held 
not subject to denial. 

In order to enable the Federal courts to obtain jurisdiction 
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in actions by or against corporations, a similar fiction was finally 
adopted by the Supreme Court and has ever since been fol- 
lowed and may now be considered as the settled law of the land, 
expressly overruling the earlier cases referred to in the begin- 
ning of this paper which had held otherwise. 

In Marshall v. The Baltimore & Ohio Railroad Co.,! Mr. 
Justice Grier, who delivered the opinion of the majority of the 
court, laid down the rule that :— 

‘*‘ The presumption arising from the habitat of a corporation 
in the place of its creation being conclusive as to the residence 
or citizenship of those who use the corporate name and exercise 
the faculties conferred by it, the allegation that the ‘ defendants 
are a body corporate by the act of the General Assembly of 
Maryland,’ is a sufficient averment that the real defendants 
are citizens of that State.’’ 

Justices Catron, Daniel and Campbell dissented from the con- 
clusions thus reached by the majority in that case. 

In Covington Drawbridge Co. v. Shepherd,’ the question again 
came before that court and Chief Justice Taney, who delivered 
the opinion of the court in that case, treats the question as con- 
clusively settled by the later decisions hereinbefore mentioned; 
Mr. Justice Daniel alone dissenting and still adhering to the 
old rule as first established. 

Since then this last rule has been uniformly followed, and it is 
now settled beyond further controversy that the only allega- 
tion necessary in a complaint filed in an action instituted by or 
against a corporation, for jurisdictional purposes, is to say, 
‘¢ That it is a corporation created by and existing under the laws 
of the State of , having its principal place of bus- 
iness in the district of said State,’’ without any 
allegation of citizenship of the corporation or the corporators, 
that being conclusively presumed from the reference to the 
State which created the corporation. 

In this connection it may be proper to state that, although it 
is now conclusively settled that corporations will be considered 
as citizens of the State which created them, within the mean- 


1 16 How. 814. 2 20 How. 227. 
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ing of the constitutional provision extending the Federal judici- 
ary power to controversies between citizens of different States, 
it is equally well settled that for other purposes with one ex- 
ception hereinafter mentioned the rule laid down in the cases 
reported in 5th Cranch and hereinbefore referred to, that a 
corporation is not a citizen, has never been changed and is now 
recognized as axiomatic. Especially has this rule been invaria- 
bly followed when corporations invoke the aid of the courts for 
the protection of rights claimed by them under section 2 of 
article 4 of the Federal Constitution, which provides that, «* The 
citizens of each State shall be entitled to privileges and immun- 
ities of citizens of the several States.’” The leading case on 
that subject is Paul v. Virginia.1 The exception above men- 
tioned is found in U. S. v. Northwestern Express Company,? 
where it was held that a corporation organized under the laws 
of one of the States of the Union is ‘a citizen ’’ within the 
meaning of the act of Congress of March 3, 1891, providing 
for the adjudication and payment of claims arising from Indian 
depredations, which limited the jurisdiction of the court of 
claims in such cases to ‘‘claims for property of citizens of the 
United States.”’ This was reaffirmed in Ramsey v. Tacoma 
Land Co.’ 


FepERAL CoRPORATIONS. 


The Judiciary Act of 1789 limited the jurisdiction of the 
Circuit Courts of the United States in civil causes to three 
classes: First, when the United States was plaintiff; second, 
if an alien was a party; and third, if the suit was between a 
citizen of the State where the suit was brought and a citizen of 
another State. Congress at that time did not see proper to 
confer jurisdiction on these courts in cases arising under the 
Constitution or laws of the United States, except that the 
Supreme Court was clothed with jurisdiction in such cases 
on error to the highest court of a State. As all the Federal 
courts except the Supreme Court are creatures of a statute, 
they can assume no jurisdiction except such as is either ex- 


18 Wall. 168. 2164 U.S. 686. 3196 U. S. 360. 
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pressly or by necessary implication conferred on them by an 
act of Congress. As stated in Cary v. Curtis,! ‘* All the courts 
of the United States can look to is, not what Congress could or 
ought to have done, but what it has done. If it has conferred 
jurisdiction, they can exercise it; if it has not, they cannot ex- 
ercise 

The first Federal corporation created by an act of Congress 
was the first Bank of the United States, chartered by Act 
of February 25,1791. As neither the Judiciary Act of 1789 
nor the incorporating act authorized that bank to sue or be sued 
in the courts of the United States, it was held in Bank of the 
United States v. Deveaux? that it could not sue in the Federal 
courts. 

The first act authorizing a Federal corporation to sue or 
be sued in the courts of the United States was the Act of April 
10, 1816, reincorporating the Bank of the United States. The 
seventh section of that act contained, among other powers 
granted to that bank, the power ‘*to sue and be sued, plead and 
be impleaded * * * in all State courts having competent 
jurisdiction and in any Circuit Court of the United States.” 
The constitutionality of that provision came before the Supreme 
Court in Osborne v. Bank of the United States,* and was 
sustained, Chief Justice Marshall delivering the opinion of the 
court, Mr. Justice Johnson being the only member of the court 
dissenting. 

In that case the court established the important rule of law 
that Congress can confer on courts established by it, jurisdiction 
over all cases involving questions to which the Constitution 
extends judicial power, although other questions of law and fact 
may be involved therein. The learned Chief Justice in his 
opinion said: — 

‘* We think, then, that when a question to which the judicial 
power of the Union is extended by the Constitution forms 
an ingredient of the original cause, it is in the power of 
Congress to give the Circuit Courts jurisdiction of that cause, 
although other questions of fact or of law may be involved in it. 


1 3 How. 245. 2 5 Cranch, 85. 3 9 Wheat. 737. 
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«* The case of the bank is, we think, a very strong case of 
this description. The charter of incorporation not only creates 
it, but gives it every faculty which it possesses. The power 
to acquire rights of any description, to transact business of 
any description, to make contracts of any description, to sue on 
these contracts, is given and measured by its charter, and that 
charter is a law of the United States. Thisbeing can acquire no 
right, make no contract, bring no suit, which is not authorized 
by a law of the United States. It is not only itself the mere 
creature of a law, but all its actions and all its rights are depen- 
dent on the same law. Can a being, thus constituted, have a 
case which does not arise literally, as well as substantially, under 
the law? 

‘Take the case of a contract, which is put as the strongest 
against the bank. When a bank sues, the first question which 
presents itself, and which lies at the foundation of the cause, is, 
has this legal entity a right to sue? Has it a right to come, not 
into this court particularly, but into any court? This depends 
on a law of the United States. The next question is, has this 
being a right to make this particular contract? If this question 
be decided in the negative, the cause is determined against the 
plaintiff; and this question, too, depends entirely on a law of the 
United States. * * * The question forms an original in- 
gredient in every cause. Whether it be, in fact, relied on or not, 
if the defense, it is still a part of the cause, and may be relied 
on. The right of the plaintiff to sue, cannot depend on the de. 
fense which the defendant may choose to set up. His right to 
sue is anterior to that defense, and must depend on the state of 
things when the actionis brought. The question which the case 
involved, then, must determine its character, whether those 
questions be made in the cause or not.’’ 

This principle has been applied so often since then that it has 
ceased to be an open question. 

By the act of February 25, 1863, providing for the establish- 
ment of national banks, suits by and against such banks were 
authorized to be instituted in the Federal courts, and although, 
in the second act, that of June 3, 1864, the word «+ by’’ was 
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dropped out, the Supreme Court, in Kennedy v. Gibson,! held 
that the omission was accidental and the Federal court had juris- 
diction in actions by or against national banking associations, 

This provision has since been changed and for jurisdictional 
purposes, a national bank is to be regarded as a citizen of that 
State in which it is located andtransacts its principal business.? 

On July 27, 1868, Congress enacted a law authorizing any 
corporation organized under a law of the United States against 
which a suit may be commenced in a State court to remove the 
same to the Federal court. 

The judiciary act of March 3, 1875, was practically a new act 
intended to cover the entire subject of jurisdiction of the Circuit 
Courts and also the removal of causes from the State to the 
Federal courts. This act extended the jurisdiction of the Fed- 
eral courts much further than had ever been attempted before. 
Among other provisions not theretofore enacted by any general 
law, it conferred on the Circuit Courts of the United States 
original jurisdiction of causes where the matter in dispute ex- 
ceeds, exclusive of costs, the sum of $500.00, arising under the 
Constitution and laws of the United States, and also authorized 
the removal of such suits from the State tothe Federal courts. 

In Kansas Pacific Railroad Co. v. Atchison, etc., Railroad Co.’ 
and the Pacific Railroad Removal Cases,‘ the constitutionality of 
this act, as well as the act of July 27, 1868, hereinbefore re- 
ferred to, was sustained, and the rule established in Osborne v. 
Bank of the United States, that a suit by or against a corpora- 
tion created by an act of Congress is one arising under the laws 
of the United States and therefore may be maintained in the 
Federal courts, or if at first instituted in the State court, may be 
removed from that to a Federal court, is reaffirmed by the court. 

This rule has been followed ever since, not only under the act 
of March 3, 1875, but also under the act of March 3, 1887, 
corrected by the act of August 13, 1888. 

The last cited act, although intended to contract the jurisdic- 


1 8 Wall. 498. sec. 4, act of March 3, 1887, corrected 
2 Sec. 4, act of July 12, 1882, and by act of Aug. 13, 1888. 
3112 U.S. 414. 4115 U.S. 1. 
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tion of the Federal courts, and in many respects doing so, con- 
tains the same provisions as the act of 1875 in relation to causes 
of action arising under the Constitution and laws of the United 
States, except that the jurisdictional amount is raised so that it 
must now exceed $2,000.00 exclusive of interest and costs. 

In this connection, it is proper to call attention to one very 
impo.tant distinction made by the Supreme Court in the con- 
struction of the act of 1888 so far as it relates to the removal of 
causes upon the ground that the action is one arising under the 
Constitution and laws of the United States. Commencing with 
Tennessee v. Union and Planters Bank,! the court has uni- 
formly held that, under that act, a cause cannot be removed 
from a State to a Federal court as one arising under the Con- 
stitution and laws of the United States unless that fact appears 
by the plaintiff’s statement of his own claim, and if it does not 
so appear the want cannot be supplied by any statement in the 
petition for removal or the subsequent pleadings. This has 
been followed ever since, with this exception: In Texas & Pa- 
cific Railway Co. v. Cody,? the complaint filed in the State court 
alleged that plaintiff was a resident of Texas and defendant a 

corporation existing under the laws of the State of Texas. The 
defendant filed its petition to remove the cause to a national 
court, alleging that it was a corporation created by act of Con- 
gress and for this reason it was a cause of action arising under 
the laws of the United States. As the fact which made it a 
cause arising under the laws of the United States, viz.: that it is 
a corporation created by an act of Congress, did not appear from 
the face of the complaint, the question was whether, in view of the 
rule established in Tennessee v. Union and Planters’ Bank, that 
fuct could be set up for the first time in the petition for removal. 
The court held that it could be done. To reach that conclusion 
the Chief Justice, who delivered the opinion of the court, 
thought the principle applicable to jurisdiction by reason of 
diverse citizenship should be applied in cases of that kind, 
and not that applying to actions arising under the Constitution 
and laws of the United States. Oregon Short Line etc. Ry. Co. 


1152 U. S. 45. 2 166 U. S. 606. 
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or Skottowe! which apparently held otherwise was distinguished 
upon the facts. 


fae Districr 1n Wuicu Corporations Must Be SUED IN THE 
FEDERAL Courts. 


Under the act of 1789 no suit against a citizen of the 
United States could be maintained in a Federal court except 
in that district whereof he was an inhabitant or in which 
he was found at the time of serving the writ, and no suit could 
be maintained unless either the plaintiff or the defendant was a 
citizen of the State where the suit was instituted. Under 
the act of 1875, which extended the jurisdiction of the Federal 
courts very much, the action could be brought in any district of 
which the defendant was an inhabitant or in which he could 
be served with process. Under that act neither party was 
required to be a resident or inhabitant of the district or State 
where the suit was instituted if there was a diversity of 
citizenship. The act of 1888 contracted the jurisdiction, and 
except in the cases where the jurisdiction is founded only 
on the fact that the suit is between citizens of different 
States, it cannot be maintained in any other district than 
that of the defendant’s residence, and in cases where the 
jurisdiction is founded only on the fact that there is a diversity 
of citizenship, suit can be brought only in the district of 
the residence of either the plaintiff or the defendant. 

In Bank of Augusta v. Earle,? Chief Justice Taney, who de- 
livered the opinion of the court, laid down the rule that a cor- 
poration can have no legal existence out of the bounds of the 
sovereignty by which it is created. It exists only, he said, in 
contemplation of law and by force of law and where the law 
ceases to operate the corporation can have no existence. This 
was reaffirmed in Germania Insurance Company v. Francis,’ 
and has been followed since so uniformly that it is recognized 
as no longer open to controversy. 

When a corporation voluntarily consents, as a condition on 
which it is permitted to do business in a foreign State, to be sued 


1 162 U. S. 490. 213 Pot. 519. 3.11 Wall. 210. 
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there and brought into court by service of process on its author- 
ized agent or an agent authorized to be served with process by 
the statutes of that State, it will be bound accordingly. 

This was first determined in Railroad Company v. Harris,! 
followed and cited with approbation in Railway Company v. 
Whitton. While the first case arose in the District of Colum- 
bia and under a statute of that District and for this reason could 
perhaps be distinguished from cases instituted in a Federal court 
of a State, the second case originated in the Circuit Court of the 
United States for the District of Wisconsin, under a statute of 
that State. Both of these cases arose and were determined while 
the judiciary act of 1789 was still in force. 

A case in which this question was involved and arising under 
the actiof 1875 is Ex parte Schollenberger,*® and there the same 
conclusion was reached. McCormick Harvesting Co. v. Wal- 
thers,‘ applied the same rule to actions arising since the act of 
1887-88 is in force. It may, therefore, be taken as the settled 
law that a corporation, although not subject to be impleaded in 
a court of the United States in any State or district other than 
that in which it has its principal office, may waive that privilege, 
and doing a business in a foreign State whose laws make such a 
waiver a condition precedent to doing business in that State is 
such a waiver and will subject that corporation to be sued in such 
district, provided the plaintiff is a citizen and inhabitant of that 
district in pursuance of that provision of the act of 1888 which 
requires that in cases of that kind (diversity of citizenship ) either 
the plaintiff or the defendant must be a citizen and resident of 
the:district where the suit is brought. 

Ifthe corporation sued as a defendant is one created by the 
State in which the action is brought, then the settled rule under 
the act of 1888 is that, if there are two or more districts in that 
State, the suit can only be maintained in the Federal court of 
that district in which the corporation has its principal place of 
business, although it may transact business and have agents in 
other{districts of the State on whom, under the statutes of the 
State, legal process may be served, and actions maintained in the 
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courts of any county in which it does business and has an agent, 
regardless of what county it is an inhabitant. The leading case 
on this question is Galveston, etc., Railway Co. v. Gonzales,1 

If the action is against an alien corporation, none of these 
cases applies. In such actions the law is that such alien 
corporation may be sued by a citizen of the United States in a 
Federal court of any State and district in which proper service 
of legal process can be had, regardless of the fact whether the 
plaintiff is a citizen and resident of the State and district. In 
re Hohorst? the court held that the provision in the act of 1888 
requiring such suits to be brought in the district of which either 
the plaintiff or the defendant is an inhabitant only applies 
to actions between citizens of the United States, including cor- 
porations created by one of the States of the Union, and not to 
those in which the defendant is an alien, and this has since been 
reaffirmed in Barrow Steamship Company v. Kane.* The venue 
is not strictly jurisdictional, but merely a privilege for the bene- 
fit of the defendant, which he may waive, provided, of course, 
that there is a diversity of citizenship or some other ground of 
jurisdiction. Entering an appearance generally and pleading to 
the complaint, going to trial, or any other act indicating a 
waiver, estops the party from questioning the jurisdiction there- 
after upon the ground that neither party is an inhabitant of that 
district, either on motion for a new trial, by motion in arrest of 
judgment, or in an appellate court.‘ 

Another question which at one time gave rise to many con- 
flicting decisions among the State courts, as well as the inferior 
Federal courts, was the citizenship for jurisdictional purposes of 
corporations created by one State to transact business and 
become a corporation of that State. But this question has 
been finally settled by a number of decisions of the Supreme 
Court of the United States, the leading case on that subject be- 
ing St. Louis & San Francisco Railroad Co. v. James, which 


1151 U. S. 496. 2 150 U. S. 653. 3170 U.S. 100. 
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arose in a Federal court of this State. In that case the railway 
company was a corporation created by the laws of the State of 
Missouri. The statutes of Arkansas provided that: ‘* Every 
railroad corporation of any other State which has leased or pur- 
chased any railroad in this State should file a certified copy of 
its articles of incorporation with the Secretary of State and 
shall thereupon become a corporation of the State of Arkan- 
sas.”’!_ The St. Louis & San Francisco Railroad Company hay- 
ing complied with the provisions of that act, it was contended 
that it thereby became an Arkansas corporation for jurisdictional 
purposes, but this contention was overruled by the Supreme 
Court in a very elaborate opinion, and it was held that this pro- 
vision of the statutes of Arkansas did not make a corporation 
created by another State and complying with the laws of 
the State of Arkansas a corporation of that State, within the 
' meaning of the national Constitution and the judiciary acts of 
Congress, for jurisdictional purposes. This case has since been 
followed and approved so frequently that it is generally accepted 
as the settled law.? 

Since then the Supreme Court of this State (Arkansas) has 
held, distinguishing St. Louis & San Francisco Railway v. 
James, that a compliance by a foreign corporation with the act 
of the General Assembly of the State of Arkansas of March 13, 
1889,* made it a domestic corporation and enabled it to exercise 
the right of eminent domain, in spite of the constitutional pro- 
vision of that State, which is as follows: — 

‘‘Foreign corporations may be authorized to do business 
- in this State under such limitations and restrictions as may 
be prescribed by law. Provided, that no such corporation shall 
do any business in this State except while it maintains therein 
one or more known places of business and an authorized 
agent or agents in the same upon whom process may be served ; 
and, as to contracts made or business done in this State, 
they shall be subject to the same regulations, limitations and 


1 Section 6547 Kirby’s Digest. 174 U. S. 552; Calvert v. Southern 
2 St. Joseph, etc., Railroad Co.v. Ry., 186 U. S. 636; Southern Ry. v, 
Steele, 167 U. S. 659; Louisville, etc., Allison, 190 U. S. 332. 
Railway Co. v. Louisville Trust Co., 3 Section 6747 Kirby’s Digest. 
VOL. XXXIX. 37 
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liabilities as like corporations of this State, and shall exercise 
no other or greater powers, privileges or franchises than may be 
exercised by like corporations of this State, nor shall they 
have power to condemn or appropriate private property.” 


In Wuat Districts cAN FEDERAL CORPORATIONS BE SUED IN THE 
Courts oF THE UNITED STATES. 


As hereinbefore stated, the jurisdiction of the Federal courts 
in actions against corporations created by acts of Congress 
is not maintained by reason of citizenship, but solely upon 
the ground that the action is one arising under the laws 
of the United States. As the act of 1888 requires all actions 
except where the jurisdiction is founded only on the fact 
of a diversity of citizenship to be brought in the district 
of which the defendant is an inhabitant, it follows as of course 
that an action against a Federal corporation can only be main- 
tained in the Federal court of the district of which the 
corporation is an inhabitant, and, as before stated, it is an 
inhabitant or resident of that district only in which it has 
its principal offices, where its books are kept and its corporate - 
business transacted, although its most important business may 
be conducted in another State or district. Therefore a Federal 
corporation having its principal office in a State other than that 
where the cause of action arises or having its principal place of 
business in a territory of the United States or the District 
of Columbia, cannot be sued in a Federal court except in 
the one State and district where its corporate home is or by its 
charter it is located. 

While the Supreme Court of the United States has never 
directly passed upon this particular question, it has decided that - 
an action arising under the laws of the United States (the trade- 
mark laws) cannot be maintained in a Federal court of « district 
other than that of which the defendant corporation is an inhab- 
itant, although doing business and having an agent authorized to 
be served with legal process in some other State or district.’ 

1 Sec. 11, Article 12, Constitution of 2 In re Keasby & Mattison Com- 


Arkansas; Russell v. St. Louis South- pany, 160 U. S. 221. 
western Railway Co., 71 Ack. 451. 
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A number of the Circuit Courts of the United States, and one 
of the Circuit Courts of Appeals, have passed upon that ques- 
tion and they have invariably refused to assume jurisdiction if 
the action was instituted against a Federal corporation in a dis- 
trict other than that where, under its articles of incorporation, 
it has its principal place of business. 

This brief review of the decisions on this subject rendered by 
the Supreme Court, to which alone reference is made in this 
paper, shows that to reconcile them all requires some very re- 
fined distinctions. We see that it has been held that, as a cor- 
poration is not a citizen of a State, the jurisdiction of a Federal 
court in an action by or against such a party can only be invoked 
upon the presumption that all the members of the corporation 
are citizens of the State which created it, and although this is 
only a presumption, it cannot be traversed nor put in issue. 

We further find from these decisions that a corporation will 
be regarded as a citizen of the State which created it within the 
meaning of article 3 of the national Constitution, the article 
providing for the establishment of the Federal judiciary and 
defining its jurisdictional limits, but is not a citizen of such 
State within the meaning of Section 2 of Article 4 of that in- 
strument, granting to the citizens of each State all the privileges 
and immunities of citizens in the several States. 

It is also a settled rule of law that a corporation created by 
an act of Congress has the right to maintain actions, as a plain- 
tiff in any Federal court, or if made a defendant in an action in 
a State court may remove the cause to a Federal court, but it 
cannot be sued in any Federal court other than that of the dis- 
trict of which it is an inhabitant and in which it has its principal 
place of business. 

The right of a corporation created by an act of Congress to 
maintain a suit in a Federal court or to remove it from a State 
court does not rest upon the ground of a diversity of citizenship, 
but upon the sole ground that every action by or against such a 
corporation is one arising under the laws of the United States. 
To justify removal of a cause upon that ground the well settled 
rule is that the Federal question must appear from the face of 
the complaint and cannot be aided by plea or the petition for re- 
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moval, but in an action against such a corporation the removal can 
be made, even if the complainant fails to show that the defend- 
ant corporation is one created by Congress, if the fact is made 
to appear by allegations in the petition for removal. 

A foreign railroad corporation which by the laws of a State may 
become a domestic corporation of the latter'State upon comply- 
ing with certain statutory requirements, is still for jurisdictional 
purposes of the Federal courts a foreign corporation, authorized 
to maintain suits against citizens of that State or remove them 
from a State court, but for the purpose of enjoying all the rights, 
privileges and immunities of domestic corporations, including 
the exercise of the right of eminent domain, it is a domestic 
corporation, and that in the face of a constitutional provision 
of a State that the legislature may authorize foreign corpora- 
tions to do business in the State but shall not grant them the 
power to condemn or appropriate private property. 

The latter construction, as was shown in this paper, was 
made by the Supreme Court of this State, and is in direct con- 
flict with the decision of one of the Federal Circuit Courts of 
this State,! but as the construction of a provision of the consti- . 
tution of a State by its highest court is conclusive on the 
Federal courts, the decision of the Federal Circuit Court is 
practically overruled. 

In view of the fact that corporations have of late not only 
become quite numerous but are continually extending their 
business, it may be proper to give this matter careful considera- 
tion, in order that Congress may have its attention called to 
these anomalies. Whether any changes in the laws are ad- 
visable are matters not within the province of this paper, and 
for this reason are not discussed therein. This being an asso- . 
ciation of the leading members of the bar of the State, it may 
with propriety take them into consideration, deliberate upon 
them and make such recommendations to Congress as in its 
judgment may be proper and for the best interests of the 
people. 


1 St. L. & S. F. R. R. 0. Foltz, 52 Fed. 627. 
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INQUIRY INTO THE PRESENT CONDITION OF LEGAL 
EDUCATION. 


President Edmund J. James, of the University of Illinois, 
recently sent out a question sheet to the members of the bar in 
the State of Illinois, asking their views with reference to certain 
important points connected with the best preparation for the 
practice of the law. 

This sheet was carefully filled out by nearly a thousand law- 
yers in the State of Illinois, representing cities, villages, and 
country, representing large firms and small firms, representing 
lawyers in general practice and in specialties. The consensus of 
their opinions in regard to certain important matters is very 
interesting and striking. 


Stupy 1n Law Orrices a THING OF THE Past. 


It appears, in the first place, very definitely from this exami- 
nation, that the days of studying law in a lawyer’s office have 
passed away. Very few of the offices have any law students at 
all. Many of the ablest lawyers expressed the opinion that study 
in a law office on the part of a student is an absolute waste of 
time, to be put on a par with the bottle washing and floor 
sweeping which is sometimes denominated the study of pharmacy 
in the drug store, or the rubbing down of the doctor’s horse or 
cleaning his carriage which passed for the study of medicine 
twenty-five years ago. In fact, nearly all of the successful law 
firms declare that they have no time to devote to young men 
who desire to study law, that, in fact, such young men are a 
nuisance in the office. The only young man they can use at all 
is one who has already passed his examination for the State bar 
and who is willing to work for nothing for a year or two 
in order to get the experience which comes from life in a large 
office. Out of the thousand replies only séven favored prepara- 
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tion for the bar in a lawyer’s office. All the rest insisted that 
the only sensible thing for a boy to do who desires to practice 
law is to enter the best law school he can find. 


Give UNpivipep ATTENTION TO THE WORK OF THE SCHOOL. 


The opinion was general that having once entered the law 
school the young man had better give his entire time to the 
work of the school, and not attempt to combine it with work in 
a lawyer’s office, or, indeed, work in any other place unless 
absolutely needed to pay one’s expenses. As one lawyer ex- 
pressed it, it is a poor school that cannot keep a student busy 
all the time, and if a boy is in such a school he had better leave 
it, if necessary, for one which can keep him busy for twenty- 
four hours in the day. 


Case Metuop Growinec Favor. 


One striking result of this question sheet is the extent to 
which practicing lawyers are in favor of the case method of study 


as distinct from the text-book method. There is a common . 
impression that the case method, having been devised by 
the rather impractical college professor, does not command the 
support of the bar. As a matter of fact, nearly every lawyer 
who has had an opportunity to judge the respective merits of 
both systems of instruction declares positively in favor of the 
case system, while of the others the vast majority recognize its 
excellence to the extent to desire that it be made a prominent 
part of the law course. 


University Connection INVALUABLE. 


A majority of the lawyers who filled out this question sheet 
advise the prospective law student to attend a law school which 
has an organic connection with a university, owing to the many 
incidental advantages, such as wider acquaintanceship, university 
fellowship, etc., which such a connection gives to the law 
student. A majority of the lawyers favor a law school in a 
small town, or in a suburb of a large city. 
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Cottece Epucation Necessary BEFORE GOING TO THE LAW SCHOOL. 


Another very striking result of this investigation, quite con- 
trary to the ordinary notion of what lawyers’ opinions in this 
matter are, is to be found in the answers to the questions as to 
the proper degree of preliminary education before entering the 
law school. A majority of the whole number urge that every 
one taking up the study of the law should complete a full col- 
lege course before beginning his new studies. Of the others, a 
majority are in favor of at least two years in college before tak- 
ing up the study of the law, while there is a practical unanimity 
that the completion of a four years’ high school course is the 
absolute minimum which is at all acceptable. The members of 
the bar are agreed that the competition in the practice of the 
law is so keen that no young fellow can afford to enter this pro- 
- fession without having secured the very best general education 
as a foundation for his professional training. 


Future or Nieut Law Scuoots Dovustrvt. 


It is interesting to note that there was a difference of opinion 


as to whether night law schools are an advantage or disadvantage 
to the community. Out of the nearly one thousand replies one 
hundred and sixty-three considered them of some value. These 
replies evidently came mostly from men who had studied in night 
law schools or had taught in them, and who would naturally know 
most about their work. 


Tue State University Law Scuoor or St. Louts. 


The Faculty of the State University are now engaged in a 
careful examination of the curriculum of the State University 
Law School in the light of these replies, and intend to adopt 
whatever valuable suggestions may be found in them. One 
suggestion was of special merit, namely, that some school in the 
State ought to make a specialty of Illinois law, and this is one 
of the suggestions which the State University Law School will 
follow with the purpose of turning out men who are qualified to 
practice successfully at the Illinois bar, believing that if they 
have received this training they will not only be specially pre- 
pared for Illinois practice, but will have received a general 
training for the practice of the law in other States of the Union. 
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NOTES. 


Tue Portrait in THE Present Numper is of Lucilius A. Emery, 
Justice of the Supreme Judicial Court of Maine, he having served in 
that office since 1883. He was born in Carmel, Maine, July 27, 1840, 
and graduated from Bowdoin College in 1861. He was a State Senator 
of Maine in 1874, 1875 and 1881, and was Attorney-General of Maine 
during the years 1876-9. He has been for some years Professor of 
Medical Jurisprudence in the Medical School of Maine, and lecturer on 
Roman Law in the University of Maine. Before his appointment to the 
bench, he was for fifteen years a partner in the practice of the law 
with U. S. Senator Hale under the firm name of Hale and Emery. 

In the March-April number of the Review we published a portrait of 
Judge George H. Smith, who is a contributor to the present number, 
and has been a frequent contributor to the Review for the last ten or 
fifteen years. Mr. Smith is now a Justice of the District Court of 
Appeal of California, a court recently established to take the place of ~ 
the Court of Commissioners of the Supreme Court, of which he was 
alsoa member. Mr. Smith is the author of ‘‘ Elements of Right and — 
of the Law,’’ *‘ A Critical History of Modern English Jurisprudence,”’ 
‘* Theory of the State,’’ ‘‘ Logic, or the Analytic of Explicit Reason- 
ing,’’ and other works. 

Other members of the bench who contribute to the present number 
are Jacob Trieber, Judge of the District Court of the United States for 
the Eastern District of Arkansas, and Alfred Spring, Associate Justice 
of the Supreme Court of New York, Appellate Division. 

A line drawn across a map of the United States from Ellsworth, 
Maine, the residence of Judge Emery, to Los Angeles, California, the 
residence of Judge Smith, would, if deflected from a straight line by two 
small angles, take in Franklinville, New York, the residence of Judge 
Spring, and Little Rock, Arkansas, the residence of Judge Trieber. 


SpeecH or AmBassaDOR CHOATE AT THE FAREWELL BANQUET BY 
THe Bencu anp Bar or Encianp, Aprit 14, 1905 at Lincotn’s Inn 
Hatt. — My Lord Chancellor, my Lords and Gentlemen, I may say 
brothers all, for I accept your presence here to night as a signal proof 
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that neither time, nor distance, nor ocean, nor continents can weaken 
the ties of sympathy and fraternity between the members of our noble 
profession, wherever the English law has reached or the English tongue 
is spoken. On this spot, consecrated for centuries, I was going to 
say for unnumbered centuries, to the study and development of the 
law, I feel that we are gathered to-night for a veritable professional 
love feast, if I can judge from the kindly words of the Lord Chancellor 
and the Attorney-General and from your responsive countenances. No 
profane presence of laymen, no troublesome affairs of clients, can dis- 
turb us here to-night. We are all lawyers —except judges, and they 
too, are lawyers who have soared in ascension robes to a higher and a 
nobler sphere. I thank you all from the bottom of my heart. For an 
American lawyer who long since withdrew from the arena to find him- 
self the guest of the united Bench and Bar of England, manifested by 
the presence of all that is illustrious and famous among them, naturally 
overcomes me with a sense of my own unworthiness of the compliment 
you have paid me. I cannot but feel that in my person and over my head 
you desire to pay an unexampled compliment to the country that I rep- 
resent, to its Bench and Bar that duly share your labors and keep step 
with your progress and to the great office that I am about to lay 
down. 

Let me say a single word about the altogether too lavish compli- 
ments that the Lord Chancellor has paid me in respect to my official 
career in England. My task has not been the difficult one of diplo- 
macy to which he has referred; it has all, from the first day of my 
arrival here until now, been made absolutely easy by the spirit with which 
Ihave been received. ‘The two representatives of this great country 
with whom I have had to deal at the Foreign Office, Lord Salisbury and 
Lord Lansdowne, have made my path perfectly easy, not only because 
they have always practiced the modern diplomacy, meaning what they 
say and saying what they mean, with never a card up any sleeve on 
either side, but because in every single incident they have met me more 
than half way in all that went towards conciliation, harmony, and union 
between the two countries. And it was easy for us on both sides for 
other reasons, because the two great chiefs of State on either side, the 
illustrious Queen and the present occupant of the throne, his illus- 
trious Majesty, upon one side, and President McKinley and President 
Roosevelt on the other, have every moment been determined that the 
two countries should be friends, and because the rank and file, the 
great mass of the people on either side, were determined that nothing 
should happen to mar the friendship of the two people. Gentlemen, I 
cannot tell you how much I thank you for your presence here to-night. 
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I am especially proud that the chair is occupied by the Lord Chancellor, 
whose name in both countries is a synonym for equity and justice, 
In spite of his thirty-five years at the bar and his eighteen years upon 
the woolsack, he is the very incarnation of perennial youth. Time, 
like an ever-rolling stream, bears all its sons away, but the Lord Chan- 
cellor seems to stem the tide of time. Instead of retreating, like the 
rest of us, before its advancing waves, he is actually working his way 
up stream. He demonstrates what I have been trying to prove for the 
last three years, that the eighth decade of life is far the best of the 
whole, and I am sure he will join with me in advising you all to hurry 
up and get into it as soon as you can. He gave me his friendship, his 
personal friendship, immediately after my arrival here, which has all 
the time been growing stronger and stronger. And, while he has been 
drinking at some mysterious fountain which always renewed his mind 
and his body, I can answer for it that his heart has all the time been 
growing younger in friendship and harmony. I must also acknowledge 
with gratitude the presence of the Lord Chief Justice here to-night. 
He, too, has graced my life in England with his friendship. Why, his 
name is a household word in America; he is held in the highest esteem 
and honor, and I only hope that he will yield to my repeated persua- 
sions that he should come over and give us a chance to show how much 
we like him. 

The occasion, and the Lord Chancellor’s and the Attorney-General’s 
most kindly words, I am afraid will make me a little egotistic. I must 
disavow what they have so strongly pressed, my great prominence in 
the profession. I have tried to always keep my oath, to do my 
duty by my client and the court. But I will confess that from the 
beginning to the end, from the first to the last of my forty-four years 
at the bar, [ loved the profession with all the ardor and intensity that 
a jealous mistress, the law, can ever exact, and was always trying to 
pay back the debt which, as Lord Bacon says, we all owe to the pro- 
fession that honors us. Why, in my youngest days I could not resist 
the attraction of those historival and dramatic scenes and incidents in 
the lives of the world’s great advocates which everybody knows. 
Who would not have given a year’s ransom, a year of his life, to have 
heard Somers in the case of the seven bishops, in a speech of ouly five 
minutes breaking the rod of the oppressor, winning the great cause, 
and at one bound taking his place, the foremost place, among the 
orators and jurists of England. Or Erskine, the greatest advocate 
anywhere and of all time, when he dared to breast even the mighty 
Mansfield’s admonition that Lord Siadwich was not before the court. 
‘‘And for that very reason I will bring him before the court!”’ 
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And he entered the tribunal that morning an absolutely brief- 
Jess barrister, and went out with thirty retainers in his bag and 
followed by a crowd of solicitors engaged in a race of 
diligence to see which should reach his chambers first. Or Webster 
pleading before the Supreme Court of the United States for the little 
college in the hills where his intellectual life began, and throwing suc- 
cessfully around it the shield of that most beneficent of all constitu- 
tional provisions that no State shall pass any law impairing the obli- 
gation of contracts. I started in life with the belief that our profes- 
sion in its highest walks afforded the most noble employment in which 
any man could engage, and I am of the same opinion still, until I be-. 
came an ambassador and entered the terra incognita of diplomacy. I 
believed that a man could be of greater service to his country and his 
race in the foremost ranks of the bar than anywhere else, and I think 
so still. ‘To be a priest, and possibly a high priest, in the Temple of 
Justice ; to serve at ber altar, and to aid in her to maintain and defend 
those inalienable rights of life, liberty and property upon which the 
safety of society depends; and succor the oppressed and to defend 
the innocent, to maintain constitutional rights against all violence» 
whether by the executive, or by the legislature, or by the resistless 
power of the press, or, worst of all, against the ruthless rapacity of 
an unbridled majority, and restore it to its proper place in the world ; 
all this seemed to me to furnish a field worthy of any man’s ambition. 
The relations between the bench and the bar of England and of those 
of the United States are far more intimate and enduring than I think 
even you can suppose. I wish you could enter any of our courts in 
America, anywhere between Boston and San Francisco. You would 
find yourselves on familiar ground and perfectly at home — the same 
questions, the same mode of dealing with them. You would find always 
and everywhere the same loyalty on the part of the bar to the bench 
and on the part of the bench to the bar. Some things you would 
miss. You would miss, I think, some of that dignity — some 
picturesqueness, at least — that prevails in your own tribunals. Our 
barristers appear in plain clothes in court. The judges, some of 
them, wear gowns, but never a wig. I think it would be a very rash 
man that would propose that bold experiment to our democracy. If 
the Lord Chancellor had wished that our primitive and unsophisticated 
people should adopt that relic of antiquity and of grandeur, be should 
not have allowed his predecessor in his great office to tell such fearful 
stories about one another in respect of that article of apparel. For we 
have read the story of Lord Campbell, as given in his diary annotated 
by his daughter, of what became of Lord Erskine’s full-bottomed wig 
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when he ceased to be Lord Chancellor — that it was purchased and 
exported to the coast of Guinea in order that it might make an African 
warrior more formidable to his enemies on the field of battle. Now, 
we have a great prejudice against anything that savors of overawing — 
overawing the court, or overawing the jury —and if any such terrors 
are to be connected with the experiment, why, our pure democracy will 
never adopt it. Now, these ancient Inns of the Court, and above all, 
Westminster Hall, with its far more ancient and historic associations, 
which have been the nurseries and the home of the common law for 
ages, are very near and dear to my countrymen, and especially to my 
brethren of the bar of America. There is nothing dearer to them, and 
they flock to it immediately on their arrival here, and they wish — 
I wish for them—to acknowledge that infinite debt of gratitude 
that we owe, that the whole world owes, to the bench and bar of 
England, who have been working out with untiring patience through 
whole centuries the principles in law which underlie alike the 
liberties of England and America; that they it was —it was the bench 
and the bar of England in the Inns of Court and in the courts in 
Westminster Hall, and more lately, in the Royal Courts of Justice — 
that established those fundamental, those absolute principles that 
lie at the foundation of our common liberties. What are they? 
That there is no such thiug as absolute power; that King, Lords . 
and Commons, President, Congress, and people are alike subject 
to the law; that before its supreme majesty all men are equal; that 
no man can be punished, or deprived of his dearest or any of his 
rights, except by the edict of the law, pronounced by independent tri- 
bunals who are themselves subject to the law; that every man’s house 
is his castle, and, though the winds and storms may enter it, the 
King and the President cannot. In other words, and the sublime 
words of the great Sidney, that ours, on both sides of the water, 
is a government of laws, and not of man. Indeed, we claim these 
venerable structures in large part as our own. I believe that 
William Rufus held his first court in Westminster Hall at Whitsuntide _ 
in 1099. Well, when John Winthrop, of the Inner Temple, went over 

to America to found the State of Massachusetts, in 1629, those courts, 
that great hall, these Inns of Courts had been as much ours as yours 
for 530 years. So that you see we claim a Very great interest, a per- 
sonal and immediate and direct right, in all that has contributed to the 
growth and the development of the law of England. You had been in 
these very Inns of Court, studying and teaching the law, for at least a 
century before Columbus made his great discovery which opened the 
dawn of a new creation and put an end to the Dark Ages. In Magna 
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Charta and the Petition of Rights our colonies carried with them all the 
germs of what has grown to be American law and American liberty, 
At the beginning there were no lawyers in America. They had the idea 
of a Utopia which should be carried on successfully by the help of the 
clergy without them. But we have made great progress since then, and 
our last census shows in America more than 100,000 lawyers. I will 
give you the exact figure—104,000, of which 1,100 are women. Now, 
I am afraid the Lord Chancellor, who is so conservative, would 
hesitate a little to the admission to the bar of 1,100 women; but I 
assure him, if he will go over there and hold a court in which they 
may be heard, if you will go over there and take retainers with them 
or against them, you will be so fascinated that you will embrace 
every opportunity afterwards. Now, our Declaration of Indepen- 
dence, which the Lord Chancellor seems to have a little doubt about, 
our Constitution in the United States, are only the common, natural 
sequence to Magna Charta and the Petition of Rights. Our revolu- 
tion only followed suit after your revolution of a hundred years 
before. We stood for the same principles, we fought the same 
fight, we gained the same victory. And Hamilton and his associates, 
in declaring independence, in organizing the government of the 
United States, and setting its wheels in motion, only was doing 
for us what Somers and his great associates had done for you in 
1688. Now, you will not be surprised that in these fateful events, 
which meant so much for the welfare of the world, and in which the 
lawyers took a very great part, that these Inns of Court contributed 
their quota, and that there were five of the signers of the Declaration 
of Independence who had been brought up to the law in the Middle 
Temple, and that three of the framers and signers of the Constitution 
of the United States had been bred in the same Inn, and one of them 
was afterwards nominated by President Washington as the Chief Justice 
of the United States. So you will well imagine with what delight I was 
informed a day or two ago that I had been made a bencher of the great 
American Inn, the Middle Temple. I do not think any American law- 
yer has ever had such asuccessasthat. They may have won more cases, 
they have got more fees, but they have never been made a bencher of 
the Middle Temple. In fact, this incident so touched my heart I almost 
changed my mind. I have a great mind not to go back to America, but 
to remain bere and resume the practice of the law; to resume the prac- 
tice where these five signers of the Constitution left off 125 years ago. 
I should like to cross swords and join conclusions with some of those 
distinguished benchers, of those of the Inns of Court that grace these 
tables to-night. Ido not know what my brethren of the bar at home 


590 39 AMERICAN LAW REVIEW. 


would say, but I think they would say, ‘‘ If you achieve such a success 
as that, make the most of it at once.’’ Well, there is no difference be- 
tween American law and liberty and English law and liberty. I would 
like to mention two responsibilities which have been thrown upon me 
in America in a greater degree than here, and one is that on the bar the 
whole burden of legislation from the beginning has been thrown. Ina 
country like ours, where the executive and legislative department are 
cut asunder by impassable constitutional barriers, it is justly regarded, 
and has always been regarded, that for making and amending and ex- 
panding the law the men best qualified were those already skilled in 
the law, and so, from the beginning, the majority of lawyers in Con- 
gress and each one of our legislators of our forty-five States has been 
uniformly maintained. And then upon the bench there has been 
thrown another very great responsibility, growing out of our peculiar 
form of government, exercised by all the judges, culminating in the 
unique power of the Supreme Court, to which the Lord Chancellor 
has referred, to set aside, to declare null and void, the act of any 
Legislature, or of Congress itself, that comes within the conflict of 
the province of the Constitution. I believe it has been exercised 
by that court about twenty-four times in Acts of Congress, and some- 
thing like 200 times in the case of State enactments, and it has been 
the balance wheel upon which our complicated and dual system of gov- . 
ernment has turned. There we have over every foot of the soil of our 
great territory, and over every living being within it, two distinct and 
independent governments, each supreme and absolute in its own sphere, 
and working in absolute harmony, because of the harmonizing function — 
of our great tribunal. I said a little while ago that perhaps you ex- 
celled us in your tribunals in dignity, in the control which the court 
exercises and ought to exercise over the bar. It is all illustrated by a 
signal difference of phraseology. In America we say that the counsel 
try the case and that the judge hears and decides; but, if I understand 
- you own terms, here the judge tries the case and the counsel hear and 
aid. That is where we have a good deal to learu from you. It is ex- | 
actly as it should be. Do not believe for a moment that there is any 
abdication on the part of any of our tribunals, from the Atlantic to the 
Pacific, of the functions and authority which belong to the judicial 
office. If anybody should go over there and try it on, he would ‘find 
that he was very much mistaken indee’, very much mistaken. There 
is an example set by that august tribunal to which I have referred. 
No court could be looked up to with so much deference, no court re- 
ceives the homage and deference of the community in such a signal way 
as that, and its influence is wide extended, and other tribunals follow 
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as they may. Now, gentlemen, I must not occupy any more of your 
time. I cannot express the overflowing feelings that are welling up 
from my heart at this moment that I should find myself thus honored 
by the most illustrious men of the bench and bar of England, that such 
words should be spoken of affection for me on every side. I can only 
thank you again and again. Let me tell you of what one of my own 
predecessors said ; I think some of you, many of you, knew him, him- 
self a very great lawyer, Mr. Phelps. Before I left America to come 
and take up my office here, he called upon me and he said: ‘ Mr. 
Choate, the best nights that you will have in England will be those that 
you will have with the bench and the bar. The lawyers,’’ said he, 
‘‘are the best company in England, and I advise you to lose no oppor- 
tunity of cultivating their friendship, and you certainly will have your 
reward.’’ I have my reward to-night. No one ever had a more rich 
and generous one, [I shall carry the memory of it as long as I live, 
and I think I shall be attracted by the love of my professional brethren 
to visit these shores as often as I can. , 


Some Men Have More Sense Tan Orners. — Some years ago the 
Chief Justice of the United States was driving in a gig and found that 


the tire of one of his wheels was loose and kept slipping off. He 
didn’t know a great deal about common affairs, for he had not lived 
much with the common affairs of life; but he did know that water 
would tighten a tire on a wheel. Coming to a little stream, he drove 
into it and got one section of the wheel wet; then drove out and 
backed his horse, and the same part of the wheel went into the water 
again, and he pulled back and kept see-sawing backward and forward, 
all the time getting the same part of the wheel wet. A negro came 
along, and, seeing the situation, told the Justice to back into the 
water again. He did so, and the negro took hold of the spokes of the 
wheel, and, turning it around, directly had it wet all around. The 
Chief Justice said: ‘* Well, I never thought of that.’’ ‘* Well,’’ re- 
plied the darky, ‘‘some men just nat’ly have more sense than others, 
anyhow.’’ — From the Philadelphia Public Ledger. 


‘* Promise Me, AnGeiina, THAT You Witt Never Wep Anyone But 
Mgr,”’ says Edwin to the persecuted Angelina; and Angelina promises 
that she never will; and the reader of romance is happy. But observe 
the sophistry of the law! Angelina’s promise to wed no one but 
Edwin is nqt a promise to wed Edwin. It is a mere exception out of 
a general restraint on marriage, and, according to Chief Justice Wil- 
mot, to all intents and purposes the same as a general restraint. Con- 
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sequently it is void as against public policy. If the law, he says, 
should not rescind such engagements, these persons — who have been 
induced to promise not to marry any other persons but the objects of 
their present passion — ‘ would become prisoners for life at the will of 
most inexorable jailers — disappointed lovers.’ The law of France 
goes even further, and treats all promises of marriage as invalid, and 
why? Not because ‘at lover’s perjuries they say Jove laughs,’ but 
because such promises fetter the perfect freedom which ought to sur- 
round marriage— ‘comme portant atteinte 4 la liberté illimitée qui 
doit exister dans le mariage ’ — a rebuke, surely, to our insular self- 
complaisance! Forin this matter of marriage do we not flatter our- 
selves that itis we with whom love is free, and that France is the 
country where marriage is an ‘ arranged’ affair? Not the least merit 
of comparative law is that it explodes a good many prejudices of this 
sort. — The Law Journal, March 25, 1906. 


Youne Lawyers anp SoME OF THE OBSTACLES THEY ENCOUNTER. — 
Paragraphs from a paper read before the Georgia Bar Association, 
1904, by Eugene Ray of Columbus: I begin by saying that the very fact 
that he is young is a young lawyer’s greatest handicap. His first insur- 
mountable obstacle is his youth — the task of getting rid of the repu- 


tation that he is a young lawyer, for as long as he is known as one, the © 


older lawyer gets the business. How to accomplish it is the question. 
He now has a second youth; he is the only creature that has two youths, 
of about the same length. An infant in the law and the practice of law, 
there is again between him and maturity twenty-one years. Heis the 
youngest young thing and remains young longer than any other young 
thing on earth. Nobody believes anything he says, because it is not 
presumed that one so young knows anything. Even the party to a law- 
suit who never doubts the justness of his cause, has misgivings after a 
young lawyer assures him that it is just. The public just simply does 
not give him credit of knowing the law and it will therefore not engage 


his services. He must learn to swim without being allowed to go near ~ 


the water. 

But while it is true the people do not believe he is competent to give 
advice and they will not trust him to represent them in the courts, they 
all ask him questions. Everywhere, on the street, in his office, if he 
have one, at church and Sunday-school, some fellow approaches him 
with all sorts of questions, legal, illegal and fool questions. Perhaps, 
the reason for it is the young man’s ability to answer questions. I 
do not suppose that there ever was a young lawyer who could not off 
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hand, so to speak, answer any question that any gentleman or idiot 
wight ask. And there is no doubt that other reason —the.small cost 
of his information. He is paid with only a promise that is never kept. 
“Well, I don’t know as yet that I’ll have a case of it, butif I do, I'll 
get you to represent me.’’ That’s the young lawyer’s reward for his 
counsel. 

It is the same with the young lawyer in court — nobody believes any- 
thing he says in the trial of a case. If he ever expects to succeed in 
the profession he will undertake the collection of old claims — called 
‘* commercial practice ’’ by the fastidious city lawyer — and in his 
rounds among the delinquents he runs upon one, now and then, who 
shows fight — one who may enter into a combat with him there on the 
spot, orin the court, after suit is filed on the claim, and at last the 
young man has a case of his own, one he came by honestly, generally 
at adear cost. Determined to make a favorable impression on court, 
jury and spectators, and incidentally do his client some service, he 
enters on the trial, loaded down with the law, including one or two 
Supreme Court Reports, containing a decision, marked for ready ref- 
erence, which the lawyer on the other side is delighted to have. He 
rises to give the court the benefit of his legal learning. It may be 
of the best quality and probably is, but now that he says it is, the 
court thinks there must be some mistake about it. 

The greatest trouble of all lies in the fact that there are too many 
young lawyers — too many already in the profession and far too many 
more at the door awaiting admission. In the United States there is 
one lawyer to every six hundred and fifty-nine of the entire population, 
including men, women, children, negroes, Indians, Chinese and dagoes. 
In my home city, the beautiful city of Columbus, the Queea City of 
the Chattahoochee, of which is said, Atlanta claims to be a suburb, 
there is one lawyer to every three hundred thirty-three and one-third of 
the population. In the city of Denver, Col., where by a conjunction 
of circumstances I was forced to sojourn a couple of years, there is 
one lawyer to every one hundred and thirty-five of the population. 
There are in that city one thousand lawyers. 

As I have already remarked, every one of these young gentlemen is 
aware that the profession is running over in numbers; but every one 
believes he possesses some personal advantage, some individual char- 
acteristic which assures his success, enabling him at one bound to 
reach the topmost rung in the legal Jadder, where it has so often been 
said, there is an abundance of room. Not one expects to begin at the 
bottom. 

As an, instance, there is the young gentleman who in the matter of 
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speech-making eloquence and oratory excelled all his classmates in 
college, he expects to literally ‘* shell the woods’’ at the outset. That 
idea of the young lawyer, however, is a delusion. In this cold, com- 
mercial age there is a lack of sentiment. The eagle has ceased to soar 
aloft. The political spellbinder ne’er again at one sweep of his arm 
traverses the whole country ‘‘ from Great Lakes to the Golden Gate.” 


** From Maine’s black pines and crags of snow 
To where magnolia breezes blow.”’ 


The Lakes are not things of beauty, but highways for transporting 
the products of our country ; the Golden Gate is a strip of water where 
ships laden with foreign goods, pass and weigh anchor; Maine’s black 
pines have been manufactured into lumber; her crags of snow melt and 
the water turns a grist-mill down in the valley; the magnolia manages 
somehow to continue to bloom unsung; the politician may indeed find 
the cross of gold a reality upon which he, with a crown of thorns, may 
be crucified. Even in matters of love and courtship the man now asks 
outright, ‘‘ Will you?’’ and the woman, she no longer modestly ex- 
claims, ‘‘ Oh, this is so sudden,’’ but answers by herself asking the 
question, ‘‘ What you got?’’ and without waiting-for a reply tells him 
that she will, and there’s an end to it. To-day people are married 
about as they are divorced — it is a civil affair, done in accordance 
with legal form. The successful lawyer to-day is the successful busi- 
ness man —one who in almost any business would succeed. 

To those already in the profession and who propose to continue the 
fight, or who because of the force of circumstances, cannot quit, even, 
if they would, I would say, ne’er give o’er the battle; as a rule the 
highest doesn’t always pay the best at first; ‘‘ the finest careers start 
modestly and endure patiently; the first rewards are not so material 
as pride and hunger often wish, but the right purpose receives a 
chastening which results nobly in after years ;’’ that difficulties may be 
converted into the means of discipline, into that self-improvement, 
which is the great end of life; that the greatest success almost invari- 
ably has its early suffering ; that struggle is the child of difficulties and 
progress the child of struggle. Yesterday’s defeats and sorrows, with 
yesterday’s successes belong to yesterday — the eagle molts a feather 
because he is growing a new and prettier one. 


Tue TicHBorne TrrAL—ConcLusion OF THE ADDRESS OF JOHN 
Duke CoLermpGe, ATTORNEY-GENERAL, IN THE Civit Case. — On the 
one hundred and third day of this celebrated trial and the ‘twenty- 
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sixth day of his address to the jury, the Attorney-General concluded 
his masterly and exhaustive address as follows :— 


Such, gentlemen, is the case which I have to present to you. * * * The 
learned Serjeant, at the conclusion of the address which he made to you, 
was pleased to sneer at perorations, and to say that he did not make them. 
Gentlemen, I do not make them either, but I very much wish I could; because, 
if ever there was a case which deserves one, it is this. He told you also, 
and here I heartily agree with him, that fine language, even if you can get it, is 
of no value in a case of this sort compared with a few plain and important 
facts. Gentlemen, it is of no value. Fine language is worthless, unless 
it is the clothing of fine thought; and fine thought is worthless, unless 
it is founded upon substantial fact, and is the crown and keystone of honest 
and conclusive argument. Gentlemen, throughout this long and weary address 
to you, I have endeavored to keep close to fact, to found myself on fact; 
to make every statement upon evidence; and to base every argument upon the 
ground of proof. And now, at the conclusion of it, to address exhortations to 
gentlemen iu your position would be an idle waste of time. You know your 
duty. You bave done it in a way to win the respect and admiration of all of us 
* * * and an old and honorable family await your verdict. On you and you 
only it depends whether a young and noble lady, of spotiess character, and a 
young child — too young indeed for certainty, but of whom all good things may 
reasonably be hoped — shall enjoy this estate, and represent this family; crip- 
pled, indeed, by the ruinous expense of this lawsuit, and aspersed by the false- 
hoods of the claimant; yet still an old and honorabie family, and still of great 
estate. Or, whether the estate is to be wasted, and the family is to be degraded 
by a man whom I have described before in words [ do not repent, in words I 
have made good, in words I now repeat —aconspirator, a perjurer, a forger, 
a slanderer, and a villain. Gentlemen, the hopes of a great and ancient house 
are centered in the little child I have spoken of. For him, whom I most inad- 
equately represent, I ask your verdict. I ask for no favor, I sue for no 
indulgence. [ask you only to do that which you think just and right accord- 
ing to the strictest principles of law and the clearest rules of reason. I know 
you will do what you think right, because I have the most absolute trust and 
faith in the honor, the justice, the integrity of a set of English gentlemen. 
English justice, cannot, indeed, through you, wield the sword which is to 
smite down craft and crime; but English justice does commit to your hands 
those equal scales in which truth will always outweigh falsehood. And, gen- 
tlemen, I trust in no foolish or braggart spirit, but yet in no unseemly and yet 
complete confidence, I accept the issue, for my cause is right, and you are just. 


Upon the successful issue of this trial, begun May 12, 1871, and fin- 
ished March 6, 1872, congratulations poured in upon the Attorney- 
General. Punch was enthusiastic in verses, one stanza of which was the 
following : — 


And hast thou slain the Wagga-Wok? 
Come to my arms, my beamish boy! 

O Coleridge, J.! Hooray! hooray! 
Punch chortled in his joy. 
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O Coleridge, J. was prophetic; for November 4 of the following 
year, 1873, he was offered the Chief Justiceship of the Common Pleas 
and on November 29, 1880, he was made Chief Justice of England, by 
virtue of being the Lord Chief Justice of the Queen’s Bench. 


DanteL WepsterR as A LawGiver. — Everett P. Wheeler of the New 
York Bar in his book entitled Daniel Webster the Expounder of the 
Constitution recently published, speaks of him as a lawgiver, saying: 
Coleridge tells us that ‘‘ The first man upon whom the light of an idea 
dawned, received thereby the function of alawgiver.’’ It was because 
Mr. Webster, in his capacious mind apprehended with such clearness 
the idea which was the soul of the novel system our fathers established, 
that he was able to lead our courts to formulate this idea in their judg- 
ments. 

But it may be asked, How can this be? Is it not the duty of judges 
to declare, and not to make the Jaw? In one sense no doubt it is. 
The judge ought not to depart from the principles of the law as he finds 
them established. But when a case comes up, as often it does, which 
involves a new application of these principles or modification of rules 
already settled, to adapt them to a new state of facts for which no pre- 
cise provision has been or could have been made, the judge does, in a 
very real and important sense, make the law and is a lawgiver as well as 
a judge. If the lawyer who presents such a case to the court is 
adequate to his task, he must first thoroughly understand the existing 
rule and the reason for it; next, he must appreciate the change in cir- 
cumstances and conditions which makes this in its precise form no 
longer applicable. To this he must add constructive ability, and be 
able to show how the rule as it has hitherto served, may most wisely 
and fitly grow to meet the requirements of the present and of the future. 
No man in America ever combined these qualities to a higher degree 
than Mr. Webster. He understood the history and character of the 
mother country and the common law which was the necessary out- 
growth of that character and history. He looked into the very heart 
of the American people and realized our needs. He was able to point 
out the path by which we could most wisely be led to our true growth 
and development. With unrivalled power for making hard places easy 
and dark things clear, he succeeded in impressing his own convictions 
upon the courts before which he practiced. 

In dealing even with the preeision of mathematics, great minds can 
see what lesser minds fail to comprehend. What they see they can 
make clear. The truths which Newton and Laplace were the first to 
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behold and develop can now be taught to our college students; and 
judges many times rightly and justly laid down as law what the genius 
of Webster perceived and demonstrated — what without the aid of that 
genius might have remained undetermined. Most important of all his 
public services was the part he took in demonstrating the true method 
of construing the Constitution of the country. The very fact that this 
was the supreme law of the land made it all the more important that its 
construction should be established on the right basis. 


Tue Cuarcaco Strike. — Merchants in every department report that 
the International Teamsters’ Union has been defeated at every point 
and that the strike is all over except the rioting. 

This strike was started ostensibly in sympathy with the garment- 
workers, but in point of fact wantonly and vaingloriously and as a 
demonstration of the union’s almightiness. Having failed in both of 
these objects, it has been continued ever since for the sole purpose of 
compelling reinstatement. 

The men left their employment voluntarily and without provocation 
and have spent two months in reviling their former employers, in 
injuring their business and property and in maiming and killing their 
new employés, and now they are demanding reinstatement as good 
and faithful servants. 

It is a fact that creates the greatest satisfaction all over the country 
that this demand has been treated with contempt by the employers and 
that these sluggers and rioters have permanently lost their jobs. If 
they had simply walked out and behaved themselves the case would 
have been entirely different. 

The fact that rioting and mobbing still continue suggests a problem 
in the rule of three. If the merchants, in spite of lawlessness and vio- 
lence, can establish their traffic in two months how long would it take 
them to replace the strikers and re-establish their traffic if the strikers 
went about their business and behaved themselves like honest men? 
The answer is: ‘‘ Twenty-four hours.”’ 

There is, then, nothing in strikes except lawlessness and violence. 
If it were not for the brickbats, slugshots and pistols, strikes would 
come and go and attract no more attention than the circling of a flock 
of pigeons. The whole labor movement as at present conducted is 
based on force. It is an attempt, in the twentieth century, to super- 
sede law and order by a measuring of physical strength. The labor 
leaders admit this and glory in it. 
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This is a sad and ruinous delusion, but the blame of it rests not so 
much on the misguided unions as on the officers of the law. — From the 
Chicago Chronicle. 


Lorp CHANCELLOR THROWING UP THE Seats. — When Lord Plunket, 
Lord Chancellor of Ireland from 1830 to 1841, was superseded by Lord 
Campbell it was well known that he took it to heart very much. On 
the day the new Chancellor was expected from England a friend 
remarked to Plunket, referring to the gale then blowing, that Campbell 
must be sick of the whole business by this time. ‘ Perhaps so,’ said 
Lord Plunket slowly, ‘ but you’ll find that it won’t make him throw up 
the seals.’ 


An Exective Jupicirary 4 Menace.—Judge Celora E. Martin, who 
has just retired after more than twenty-seven years’ service in the New 
York Court of Appeals, in a recent interview declared himself im- 
pressed by the increasing signs of danger growing out of our system 
of electing judges by popular vote. 

First contrasting the conditions prevailing not so very long ago, 
when it was an unheard of thing for a man to declare himself openly a 
candidate for the judiciary with those of to-day when the nomination 
of a judge is a question of practical politics, he makes this significant 
remark: ‘‘If candidates for the bench are to be chosen by politicians 
simply for their vote-getting qualities, then the views of such candi- 
dates regarding the rights of capital and labor must be taken into 
account, with the power of election in the hands of labor.’’ 

‘* You mean,’’ he was asked, “ that there is danger that the rights of 
ptivate property may be modified? ’’ 

‘*That is just what I mean. It must be evident to any intelligent 
man who thinks about it.’’ 

‘* What is the remedy?’”’ 

‘IT can see none. I have watched the situation for some years and 
have thought hard about it; but I have never been able to find a way 
out. So long as we have an elective judiciary — and the people will not 
consent to a return to selection by appointment —the danger I have 
spoken of must confront us. When the inevitable final clash between 
capital and labor comes the safety of our institutions can only be con- 
served by an independent judiciary, and it is hard to see how we can 
have independent judges if their nomination is to depend upon the 
ordinary considerations of practical politics. This is the greatest ques- 
tion — considering the tendencies of the times — that I have observed, 
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with respect to the judiciary, while I have been on the bench. It is all 
the more serious in that there is apparently no remedy in sight.’’ 

Is it quite true that there is no remedy for this deplorable condition 
of affairs whose approach must be apparent to every thinking man? 
We think there is one and one only. Strengthen the bar associations, 
perfect their organization, choose as officers men whose careers place 
them beyond any suspicion of partisanship, secure upon their rolls the 
name of every worthy member of the bar, exercising at the same time 
a vigilance which shall make of such membership in itself a certificate 
of the highest character. Here are the bulwarks to which we must 
intrust our safety. When the expected time arrives, it will be to the 
bar associations that we must look. 


MALADMINISTRATION OF CriminaAL Law. —In an address delivered 
June 26 to the graduating class of the Yale Law School, Secretary of 
War Taft made another protest against the maladministration of crim- — 
inal law in the United States. On June 11 Mr. Taft, in a speech at the 
commencement exercises of Miami University, at Oxford, O., pleaded 
for reform in criminal law procedure, and at Yale he amplified the idea, 
not mincing his words in condemning the leniency of the judiciary to- 


ward offenders, and even attacking some of the constitutional and stat- 
utory provisions, which gave, he said, too great a measure of protec- 
tion to murderers and others who committed crimes against society. 

Secretary Taft took as his text a comparative study of the two great 
systems of law —the Roman, or civil law, and the Anglo-Saxon, or 
common law. Slow administration and a rigid adherence to technical- 
ities, he argued, were responsible in large part for the abuses which 
had grown up under the criminal laws of the United States. 

‘It must be admitted that those of us who have been educated in 
the principles of the common law,’’ he said, ‘‘and have not extended 
our study much into general jurisprudence, are apt to be narrow in our 
prejudices in favor of the common law and are prone to think that there 
is very little for us to learn from the civil law which can be usefully 
adopted by a government in which the liberty of the individual is held 
so sacred and the power of the government toward the individual or 
the citizen is restrained by such careful regulations as in England, in 
America, or any of the popular self-governments for which either of 
those countries is responsible. * * * When we leave the subject 
of civil rights and come tothe punishment of the individual for offenses 
against the State we find in the civil law greater anxiety that the State 
should be protected against crime than we do in the common law.”’ 
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Discussing trial by jury, Secretary Taft said it had been adopted in 
Porto Rico, but not in the Philippines. ‘I do not think it too much 


to say, however,”’ he said, ‘‘ that it has proved afailure thus far in 
Porto Rico.’’ 


Mr. Taft informed his hearers that by order of President McKinley 
all the constitutional protections to the defendant in a criminal case 
were extended to defendants in criminal cases in the Philippines except 
the right of trial by jury. Commenting on this Mr. Taft said :— 


&‘‘ I am not certain that in a new country this was entirely wise. When ex. 
amined as an original proposition, the prohibition that the defendant in a 
criminal case shall not be compelled to testify seems in some aspects to be of 
doubtful utility. Ifthe administration of criminal law is for the purpose of 
convicting those who are guilty of crime, then it seems natural to follow in 
such a process the methods that obtain in ofdinary life. Ifanything has happened 
and it isimportant to discover who is the author of it, the first impulse of the 
human mind is toinquire of the person suspected whether he did it and to 
cross-examine him as to the circumstances. Certainly this is the domestic 
rule by which your wife or your mother proceeds to find out who it is that 
broke the window, who it is that stole the jam from the pantry, or why it is 
that the sweeping has not been done by the person charged with the duty. 
She goes to the suspected culprit and asks the questions natural under such 
circumstances, to see whether suspicion of guilt is well founded. 

“ Now, the proposition that it is unjust to call upon the person suspected 
of a crime to tell of his connection with it is at first sight untenable. Why is 
it unjust? If he is not guilty will ne not have the strongest motive for saying 
so, and if he is guilty and seeks to escape liability will he not use every effort 
to make his conduct consistent with his innocence? ”’ 


The ease with which appeals are secured in criminal cases was vigor- 
ously touched upon by Mr. Taft. He said: — 


“The code of evidence and its complicated rules, the technical statutory 
limitations supposed to bein favor of the defendant, are all used as a trap to 
catch the trial court in some error, however technical, upon which in appellate 
proceedings a reversal of the judgment of the court belew may be asked. 
The rule which obtains throughout the country is that any error, however 
small, which it is impossible to show affirmatively did not prejudice the defend- 
ant must lead to reversal of the jndgment. The same disposition on the part 
of the courts to think that every provision of every rule of law in favor of the 
defendant is one to be strictly enforced, and even widened to the effect in the 
interest of the liberty of the citizen, has led courts of appeal to a degree of 
refinement in upholding technicalities in favor of defendants and in reversing 
convictions that renders one who has had practical knowledge of the trial of 
criminal cases most impatient. 

‘¢ Our country is disgusted by the number of lynchings that occur both in the 
North‘and_in the South, and excuses are sought from the horrid and fiendish 
cruelties perpetrated by mobs in such cases in some other cause than the delays 
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of justice,’ saidSecretary Taft. ‘ Instances are cited where the mob had ex- 
ecuted men whom they had every reason to believe were about to be justly 
punished under the law, to show that an improvement in the criminal proced- 
ure would not prevent lynchings. But every man of affairs who has studied 
the subject at all knows that if men who commit crime were promptly arrested 
and convicted there would be no mob for the purpose of lynching. A mob, 
after it has been organized, loses all conscience and cannot be controlled, but it 
is the delay of justice that leads to its organization. Nothing but a radical im- 
provement in our administration of criminal law will prevent the growth in 
the number of lynchings in the United States that bring the blush of shame to 
every lover of his country.’’ 


Lorp BrovucHamM was born in Edinburgh in September, 1778. His 
father was an Englishman descended from a Cumberland family ; his 
mother the daughter of a Scottish parish minister. He was educated 
at the High School of Edinburgh. At twelve years of age it is said he 
read for pleasure the works of LaPlace in the original. He entered 
_ the University when fourteen years old. When eighteen he contributed 
a learned paper to the Transactions of the Royal Society of London. 
He became an advocate at twenty-two, and two years later joined 
Sydney Smith and Francis Jeffrey in founding the Edinburgh Review, 
to which he afterwards made numerous contributions. In 1803 he 
became a member of Lincoln’s Inn, and two years after took up his 
residence permanently in London. In 1808 he was called to the bar, 
but it was several years after he became a barrister before he obtained 
any considerable practice. In 1810 he was provided witha seat in 
Parliament as Whig member for Camelford. In 1820 he became At- 
torney-General, and acquired great fame in defending Queen Caroline, 
the ill-used wife of George the Fourth, at the bar of the House of 
Lords when the bill of Pains and Penalties was introduced to degrade 
her. He bestowed infinite pains on his preparation for the case and 
Greville describes his speech as a magnificent display of argument and 
oratory. Brougham himself stated, according to Lord Campbell, that 
he had rewritten the peroration seventeen times. Brougham’s conduct 
of this trial made him a popular hero. His practice greatly increased, 
and he henceforth became one of the most prominent figures in English 
public life. He was not, however, asuccess as an advocate. He was 
often solicited for big cases, because he could be relied upon for a 
slashing speech. But he lacked tact, patience and skill necessary for 
the routine of ordinary work. 

In 1880 Brougham became member of Parliament for York, but soon 
afterwards Lord Gray was called upon to form an administration, and 
Brougham was appointed Lord Chancellor. He devoted himself to his 
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duties, and by severe and constant application, he made himself toler- 
ably acquainted with equity law and well acquainted with the cases, 
In November, 1834, the Whig ministry was dismissed and Brougham 
ceased to be Chancellor. He never held office afterwards, but found 
vent for his energies as an author and a law reformer. He died in 
1868. 

The foregoing is an account of Brougham’s life greatly condensed 
from an interesting article by J. A. Lovet-Fraser in the March num- 
ber, 1905, of the Juridical Review, from which article we quote the 
following paragraphs. 

Lord Brougham was an orator. ‘* The last of the orators,’’ said Mr. 
William White, writing When Disraeli was at his zenith, ‘‘ was Harry 
Brougham, and when he consented to place his light under a coronet, 
oratory in the House of Commons became extinct.’’ In the Commons 
Brougham was chiefly pitted as a speaker against Canning. The 
oratory of the two opponents was of totally different orders. Canning 
chose his words for the sweetness of their sound and the melody of 
their cadence ; elegance, finesse, felicity of expression, were his char- 
acteristics. He scattered sparkling wit and delighted in happy allu- 
sions. He would glide softly over the most delicate subjects. He 
passed from topic to topic, like the raconteur of the dinner-table, to 
use Bagehot’s comparison, touching easily on them all, and letting 
them all go as easily. In spite of their charm, his speeches seem to 
have excited much contempt in his opponents. 

Brougham was the reverse of all this. He was a rapid and vehe- 
ment speaker, pouring out his thoughts, not in carefully balanced and 
melodious periods, but in a fluent cataract. ‘There was nothing minc- 
ing or affected about his oratory. It was the emanation of a powerful 
intellect. ‘‘ On all great occasions,’’ wrote Disraeli in 1829, *‘ Mr. 
Brougham has come up to the mark: an infallible test of a man of 
genius.”’ In his torrent of invective he sometimes resembles his 
favorite Demosthenes, who was said to eat shields and steel. He 
revelled in the war of tongues. Confident in his great ability, he feared 
nobody. Disraeli said in 1829 that his fault was that he held no intel- 
lect in great dread, and consequently allowed himself to run wild. 
Few men, said Disraeli, hazarded more unphilosophical observations, 
but he was safe, because there was no one to notice them. He told 
Lord Sefton that it was ‘‘ nuts’’ to him to be attacked by noble lords 
in the Upper House. In August, 1835, Greville wrote that the House 
of Lords had become a bear-garden, since Brougham had been in it, 
and that there was no night that was not distinguished by some violent 
squabble between him and the Tories. Greville says on one occasion 
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that, in attacking Lord Wynford, ‘‘ he flayed him alive, and kept rub- 
bing salt upon his back.’’ He could scorch dn opponent with a cruel 
ejaculation. Greville gives an instance in which, when in the House 
of Commons, he so treated Sir Edward Sugden, afterwards Lord 
Chancellor St. Leonards. ‘‘ Sugden,’’ says Greville, ‘‘in his speech 
took occasion to speak of Mr. Fox, and said that he had no great respect 
for his authority, on which Brougham merely said, loud enough to be 
heard all over the House, and in that peculiar tone which strikes like a 
dagger, ‘ poor Fox!’ The words, the tone, were electrical ; everybody 
burst into roars of laughter. Sugden was so overwhelmed that he said 
afterwards it was with difficulty he could go on, and he vowed that he 
never could forgive this sarcasm.’’ Sugden kept his word, for he ever 
afterwards regarded Brougham with inveterate animosity. 

Brougham had carefully studied the art of speaking. He made it 
the subject of his address as Lord Rector of the University of Glasgow, 
in which he imparted some valuable lessons to the students. He ad- 
vised his auditors not to rest content with the English or Latin orators, 
but to go back to Demosthenes. He recommended the practice of 
“ translating copiously ’’ from the Greek. He urged upon his hearers 
the importance of constantly using the pen, following the advice of 
Cicero, who justly said, Nulla res tantum ad dicendum proficit quantum 
scriptio. ‘*I should lay it down as a rule,’’ said Brougham, ‘‘ admit- 
ting of no exception, that a man will speak well in proportion as he has 
written much.’’ He himself wrote and rewrote whole speeches over 
and over again. In his youth he was constantly looking out for hints 
in the art of oratory. 

Brougham possessed a most extraordinary variety of knowledge, 
and had wonderful powers of conversation. Greville says that his 
talk was unlike that of anybody else, and rendered weariness 
and satiety impossible. He was constantly surprising his friends 
with the enormous extent of his information. Greville describes a din- 
ner given by Fowell Buxton at his brewery to a number of notabilities. 
There were people there ready to show and explain everything, but 
Brougham took the explanation of everything into bis own hands — the 
mode of brewing, the machinery, even the feeding of the cart-horses. 
After dinner the account books were brought and the young Buxtons 
were beckoned up to the top of the table by their father to hear the 
words of wisdom that flowed from the lips of the Chancellor. He 
affected to study the ledger, and made various pertinent remarks on the 
manner of book-keeping. The same writer gives an account of a visit 
to the British Museum, where Brougham displayed equal omniscience. 
When the Chancellor and his friends arrived at the museum, all the 
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officers were in attendance to receive them. He would not let anybody 
explain anything, but did all the honors himself. When they came to 
the collection of minerals, it was thought that he would be brought to 4 
standstill’ Their conductor began to describe them, when Brougham 
took the words out of his mouth, and dashed off with as much ease and 
familiarity as if he had been a Buckland or a Cuvier. 

Brougham had the most extraordinary powers of work. His secre- 
tary, Le Marchant, used to say that his application exceeded what he 
had believed possible of any human being. He would work inces- 
santly from nine in the morning till one at night, and at the end be as 
fresh apparently as when he began. He was known to labor for fit- 
teen hours a day for six weeks together. He could turn from one 
subject to another with surprising facility and promptitude. On one 
and the same day he might be found traveling through the details of a 
Chancery cause, writing a philosophical or mathematical treatise, cor. 
recting articles for the Library of Useful Knowledge, and preparing an 
important speech for the House of Lords. He was a most voluminous 
writer. History, theology, political economy, metaphysics, oratory, 
literature, mathematics, biography, politics, were all alike regarded 
by him as within his province. 

Brougham’s chief failing was his lack of balance. He was wanting 


in judgment and prudence. He was greedy of present approbation, 
and played many strange tricks in pursuit of it. Sometimes his eccen- 
tricity was so great as to suggest a miod that was unhinged. Dugald 
Stewart, under whom Brougham had studied as a youth, considered 
him the ablest man he had ever known, but even in his early years he 
believed his mind to be one that was constantly oscillating on the 
verge of insanity. Greville, in 1834, applied to him the lines : — 


‘* Great wits are sure to madness near allied, 
And thin partitions do their bounds divide.” 


In spite of his faults Brougham’s character had many noble aspects, 
and his life was eminently useful. He conferred great services on his 
countrymen. Settling his mind on certain reforms he labored on 
through session after session until he achieved them. Education, the 
abolition of slavery, charitable trusts, law reforms, were all objects of 
his unremitting efforts. He had a passion for the spread of knowl- 
edge. ‘‘To diffuse useful information,’’ he once said, ‘‘ to further 
intellectual refinement, sure forerunner of moral improvement — to 
hasten the coming of the bright day when the dawn of general knowl- 
edge shall chase away the lazy, lingering mists, even from the base of 
the great social pyramid — this indeed, is a high calling, in which the 
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most splendid talents and consummate virtue may well press forward 
eager to bear a part.’’ These words were spoken to the students of 
the University of Glasgow, and no higher ideal could have been placed 
before young men. To this ideal Brougham devoted a large part of 
his own life, and his services in the diffusion of knowledge would 
alone bestow oan him a title to public remembrance and public 
gratitude. 


Mover Prayer FoR Openinc or Court.— Prior to the commence- 
ment of a term of court at Manchester, N. H., several years ago, 
Judge Doe, Chief Justice of the Supreme Court of New Hampshire, in 
in his usual brisk way, requested the sheriff to invite some clergyman 
to make the customary opening prayer, provided one could be found 
who would be brief. 

The sheriff, in his quest to fill the bill, met the Rev. Mr. Buckley, a 
. minister who had charge of one of the city churches. The sheriff told 
him what was wanted, that the prayer must be short and suggested 
that the quicker he could earn the $3 fee allowed the more satisfactory 
would be his efforts. 

While demurring to the mercenary and commercial spirit of the invi- 
tation Mr. Buckley concluded to accept, and immediately repaired to 
the court house. A brief introduction to the judge, call of silence by 
the sheriff, and the minister’s dignified form arose. With closed eyes 
and solemn visage he slowly and impressively delivered the following 
brief prayer : 

‘*Oh, Lord! bless this court and bless these lawyers; make them 
feel that life is short and time is precious, not to be wasted in empty 
declamation for Christ’s sake, amen.’’ 

Judge Doe afterward said that this should be adopted as a model 
prayer for such an occasion.— Boston Herald. 


Co-orPERATION In MurpER. — There are no better behaved people in 
Chicago than our so-called Anarchists, says the Chicago Chronicle. 
Dynamite is cheap, and it would be easy enough for them to secure 
large quantities of it, but they have no use for the stuff. 

The reason why they are so mild and harmless is that in 1887 four of 
them were hanged for being simply implicated as accessories before 
the fact in the throwing of the Haymarket bomb, by which several 
policemen were killed. These criminals were like the trumpeter in 
ZEsop’s fable, who, when taken prisoner, claimed exemption from the 
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usages of war because he carried no arms, but simply gave the signal 
for others to fight. 

The trumpeter never made this mistake again, for his captors imme- 
diately cut off his head, and neither the convicted Anarchists nor their 
Anarchist friends ever threw another bomb because the law was faith- 
fully executed and the vision of four shrouded forms dangling from 
the gallows in the jail convinced them that it was not safe to be even 
remotely connected with dynamite bomb throwing. 

Perhaps even now, when they awake in the middle of the night, they 
can hear Judge Gary saying: ‘‘ The law holds that whoever advises 
murder is himself guilty of the murder that is committed pursuant to 
his advice, whether such advice be to one man to murder another or to 
a numerous class to murder men of another class.’’ The Anarchists 
will never need to have that language repeated to them. 

The next lesson to be taught in this awe-inspiring fashion is that 
labor unions are guilty of all the murders which they aid, abet and 
incite. 


There is nothing Chicago needs so much at present as a hanging for 
such murders. If itshould include.the entire murderous committee or 
the whole murderous union, so much the better. It would then be 
settled and understood in Chicago for fifty years to come that murder 


is murder, even when committed by a labor union, and that under our 
laws cowardly accessories are exposed to the same penalty as red- 
handed principals. 


Mr. Cuoate tHE AMERICAN AMBASSADOR, WAS ON TUESDAY FORMALLY 
CALLED TO THE Benco OF THE Mippie Temp e of which he was recently 
elected an honorary Bencher. The occasion excited very great inter- 
est among the members of the Inn, and the ancient hall was crowded to 
its utmost capacity by barristers and students who desired to be pres- 
ent when the new Bencher dined in hall after fulfilling the formalities 
connected with his election. There was avery full attendance of 
Benchers, among them being Lord Robertson, the Master of the Rolls, 
Sir J. C. Bigham, Sir R. Littler, C. B., Mr. Shiress Will, Mr. Balfour- 
Brown, Mr. Tindall Atkinson, Mr. R. A. McCall, Lord Coleridge, Sir 
Forrest Fulton, Mr. Blake Odgers, Mr. Charles Mathews, Mr. Ruegg, 
and Mr. Rufus Isaacs. At the conclusion of dinner the Benchers 
retired in procession. The Ambassador walked down the hall beside 
Mr. Rufus Isaacs, the youngest Bencher, amid loud cheers which 
increased in volume as he advanced. As the last of the procession 
reached the door and was passing out beneath the screen, the clamor 
became so deafening that Mr. Choate turned and, standing in the door- 
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way, said a few words in acknowledgment of his enthusiastic reception. 
He said, as reportedin the Times: I am more impressed by the dig- 
nified quiet of my brethren of the Middle Temple than by any other 
characteristic I have ever observed — (laughter) but I am told by my 
fellow-Benchers — and it is altogether the proudest moment of my life 
when I am able to call them so (cheers) that the laws of the Bench- 
ers, in comparison with which those of the Medes and Persians are of 
no account whatever — (laughter) forbid any speech from me upon this 
occasion. Unaccustomed as I am to public speaking — (laughter) 
tongue-tied as I have been by the rules of service in which I have been 
engaged for the last six years— (laughter) no rule could be more 
delightful to me. I thank you all for the very great interest you have 
manifested in my election to the Bench. (Loud cheers.) I really 
never expected to get there. I was content to wander along in the 
ordinary ranks of the profession, until the word came to me a fortnight 
ago that a vote had been taken in Parliament that I should be elected 
a Bencher of this Inn. (Cheers.) When I look over the list of Bencb- 
ers of to-day and find that I am thought worthy to be associated with 
them my heart is filled with great pride. When I look over the roll of 
members of the past anywhere in the past five centuries I am prouder 
still; when I look over the roll of these who have been admitted 
to study in the Middle Temple and to practice law under its sanction I 
am the proudest man in the world. (Cheers.) The Benchers then 
retired .— The Law Times, May 13, 1905. 


Came WitHovur Catiinc.—A Cincinnati man was describing the din- 
ner in London following the admission of J. H. Choate to the society of 
the Old Benchers of the Middle Temple, says the Pittsburg Gazette: — 

Mr. Choate was in his best mood, he said. With epigrams, wit- 
ticisms and anecdotes he kept the table in a continuous roar. 

Perhaps he made his most telling impression with a story about an 
impoverished young Irish gentleman, the Honorable Denis Bellew. 

He said that Mr. Bellew, driven forth by poverty from his father’s 
estate, went to London to seek his fortune. 

He had been a gay, convivial blade, and in the little home village he 
was missed. There was not a poacher nor a roisterer within ten miles 
that hadn’t a soft spot for Denis in his heart. 

Word one day passed about that up at the castle news had been 
received of Denis. The village at once became excited, and a deputa- 
tion of a half dozen or so was soon on its way to see the old lord. 
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‘* My lord,”’ said the spokesman, ‘‘is it true ye’ve got news o’ yer 
son Denis? \ 

‘* Aye, true enough. News at last, boys,’’ said his lordship. 

‘* Faith, then, an’ phwat might the bhoy be doin’ up in London?” 
was the next question. 

‘* He has been called to the bar,’’ the lord answered proudly. 

The deputation looked at one another, for the phrase was new to 
them. Finally in a loud whisper, one said: — 

‘* Oi don’t know what thot manes; but from what Oi remember of 
the bhoy, he didn’t want no callin’.’’ 


Suootine Live Pickons. — The Supreme Court of New Jersey, in an 
opinion filed by Justice Fort, has sustained the constitutionality of the 
act of April 12, 1904, under which the shooting of live pigeons from | 
traps is prohibited in New Jersey. To test the act two members of 
the Riverton Gun Club, Charles W. Davis of the Colonnade Hotel, 
Philadelphia, and Rudolph F. Harned, an officer of the club, each shot 
at one pigeon on the club grounds and were arrested, indicted and 
fined $85 each and costs. They appealed from the conviction. To 
test every phase of the law, Davis killed his bird, which was shipped 
to a Boston market for sale and Harned missed his entirely. The- 
court holds that the question of a bird being killed or escaping does 
not affect the liability of a person making of it a target. Technical 
objections were raised against the act on the ground that its title was 
defective, but the real fight was upon the issue that pigeons are prop- 
erty and may be disposed of by the owner as he sees fit. On this 
point the Supreme Court says: ‘‘ It is not a curtailment of the right of 
property to prevent a person from using his animals or fowls as a tar- 
get, whether to be shot at for amusement or as a test of skill in mark- 
manship. Under the police power the legislature may prescribe how 
animals may be killed by their owner in order that they may be used 
for food. They may fix by statute the time, places and manner of — 
such killing. By limiting the method or prescribing the manner of 
killing, they do not infringe upon the rights of property owners.’’ It 
is expected that the decision will be appealed to the Court of Errors 
and Appeals. 


4, 
: 
4 
ay 
> 
» 
q 
wits 


NOTES OF RECENT DECISIONS. 


NOTES OF RECENT DECISIONS. 


Tue CLosep SHor Harp Hirt. — A decision of the full bench of the 
Supreme Judicial Court of Massachusetts rendered June 21, 1905, 
places a further restraint upon the tyrannical practices of the labor 
unions by which they attempt to control all industries. The commun- 
ity at large and the employers in particular have been slow to resist 
encroachments upon their rights as citizens of free States and a free 
country ; and it is to be hoped that they are going to assert their rights 
in the future against the foreign-born tyranny of the unions. 

The decision referred to is in the case of Berry v. Donovan, the 
latter a member and representative of the Boot & Shoe Workers’ Union. 
The plaintiff is a non-union shoemaker, who brought suit for damages 
against the defendant personally for interfering with his contract rights 
by demanding and obtaining his discharge from employment by Good- 
rich & Co., of Haverhill, because he was not a member of the union. 
In the trial court he obtained a judgment for fifteen hundred dollars. 

The shoe manufacturing firm had an agreement with the union in 
1902 under which the firm agreed to hire only union men, and not to 
retain in their employ a worker after notice from the union that he was 
objectionable to the union ‘‘ either on account of being in arrears for 
dues, or disobedience of union rules, or from any other cause.’’ Berry's 
discharge followed a few days after this contract was made. 

Donovan contended that if he acted under the contract between the 
Boot & Shoe Workers’ Union and the firm in procuring Berry’s dis- 
charge, his interference with the latter employment, which was not for 
a definite period, but terminable at the will of his employer, was law- 
ful and justifiable. But the court holds that he was not justified upon 
that ground. Interference by labor unions in cases of this kind is held 
not legally justifiable as a kind of competition either between union 
employés on the one hand and non-union employés on the other, or 
between employers and the employed in an attempt by each class to 
obtain as large a share as possible of the income from their combined 
efforts in the industrial field. Relative to the last kind of competition, 
so-called, as a justification for the interference, the court in its opin- 
ion, written by Chief Justice KNow.ton, says :— 


The gain which a labor union may expect to derive from inducing others 
to join it is not an improvement to be obtained directly in the conditions under 
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which the men are working, but only added strength for such contests with 
employers as may arise in the future. 

An object of this kind is too remote to be considered a benefit in business, 
such as would justify the infliction of intentional injury upon a third person 
for the purpose of obtaining it. If such an object were treated as legitimate 
and allowed to {be pursued to its complete accomplishment every employé 
would be forced into membership in a union, and the unions, by a combination 
of those in different trades and occupations, would have complete and absolute 
control of all the industries of the country. ; 

Employers would be forced to yield to all their demands or give up business, 
The attainment of such an object in the struggle with employers would no 
be competition, but monopoly. A monopoly controlling anything which the 
worid must have is fatal to prosperity and progress. In matters of this kind 
the law does not tolerate monopolies. 

The attempt to force all laborers to combine in unions is against the policy 
of the law, because it aims at monopoly. It therefore does not justify causing 
the discharge by his employer of an individual laborer working under a contract. 
It is easy to see that for different reasons an act which can be done in legitimate 
competition by 1 or 2 or 3 persons, each proceeding independently, might take 
an entirely different character, both in its nature and its purpose, if done 
by hundreds in combination. 

We have no desire to put obstacles in the way of employés who are seeking 
by combination to obtain better conditions for themselves and their families. 
We have no doubt that laboring men have derived and may hereafter derive 
advantages from organization. We only say that under correct rules of law 
and with a proper regard for the rights of individuals labor unions cannot 
be permitted to drive men out of employment because they choose to work . 
independently. 

If disagreement between those who furnish the capital and those who perform 
the labor employed in industrial enterprises are to be settled only by industrial 
wars it would give a greater advantage to combinations of employés if they 
could be permitted by force to obtain a monopoly of the labor market. But we 
are hopeful that this kind of warfare will soon give way to industrial peace and 
that rational methods of settling such controversies will be adopted universally. 


Writ or AssIsTANCE TO PURCHASER AT FORECLOSURE SALE IN PosszEs- 
sion. — Before a writ of assistance should issue to put the purchaser at 
a foreclosure sale in possession of the property, as againstone in posses- 
sion claiming to be the owner or claiming the right of possession, 
notice should be given of the application for the writ. If the writ 
issues without notice, and the party is dispossessed under it, the court 
granting the writ should upon his motion grant an order restoring the 
possession to him.! 


1 Ray v. Trice (Fla.), 38 So. Rep. 367; citing McLane v. Praggio, 24 
Fla. 71; 3 So, Rep. 823. 
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Tue Ruve IN SHELLEY’s Case 1s DECLARED TO BE IN Force In TEXAS as 
regards both deeds and wills, and to be a rule of property.' Judge 
Brown, delivering the opinion, said in part: — 


The courts have no power to change the law in order to enforce the intention 
of the testator, in disregard of the rights of those claiming under the will. 
We believe that it would be for the public good if the legislature would repeal 
the rule in Shelley’s Case, and we respectfully recommend that it be done. 


Fixtures as Between VeNnpors anp Mortcacors. — In Reynolds v. 
Ashby? the House of Lords has definitely settled the question of the 
right of a mortgagee of the realty to fixtures previously attached to it 
by an unpaid vendor. It appeared in evidenee that the lessee under a 
long lease had built a factory on the lands demised, and before the 
building was completed had mortgaged it together with the fixtures, 
machinery, and fittings. He hired machines for it under a hire-pur- 
chase agreement for the business of the factory, and those machines 
were fixed upon concrete beds by bolts and nuts screwed on to the 
bolts, so that they could be removed without injury to the building. 
The lessee made default in payment of the installments due for the 
machines under the agreement, and the seller became entitled to resume 
possession of them. Before he did so the mortgagees entered into 
possession of the factory. Upon these facts it was ruled by the House 
of Lords, affirming the decision of the Court of Appeal, that the 
machines were fixtures, and that the mortgagees were entitled to retain 
them as against the unpaid vendor — thus following and approving of 
the ratio decidendi in Hobson v. Gorringe.* In the last named case 
the English Court of Appeal determined in a carefully considered and 
authoritative judgment, that although the fixture in question was not 
in any way the property of the mortgagor, but before its annex- 
ation to the freehold belonged to a third party, who had never parted 
with his property and interest in the chattel, nevertheless, the mort- 
gagee of the land, without notice of any agreement between such third 
party and the mortgagor, was entitled to retain the fixture as against 
such third party as well as against the mortgagor. In that case a gas 
engine was let out, on the hire and purchase system, under an agree- 
ment in writing which provided that it should not become the property 


1 Lacy v. Floyd, 87 So. W. Rep. 665 291 L. T. Rep. 607. 
(Texas, June 5, 1905). See Hancock 8 (1897) 1 Ch. 182; 75 L. T. R. 610. 
v. Butler, 21 Tex. 804, where the rule See Irish L. T. May 6, 1905. 
was applied to deeds. 
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of the hirer until the payment of all the installments, and should be . 
removable by the owner on the failure of the hirer to pay any install- 
ment. The engine was affixed to freehold land of the hirer by bolts 
and screws to prevent it from rocking, and was used by him for the 
purposes of his trade. Default having been made in the payment of 
the installments, the engine was claimed by the owner, and also by the 
mortgagee of the land, who had taken his mortgage after the hiring 
and agreement, but without notice of it, and he had entered into pos- 
session while the engine was still on the land. Under these circum- 
stances, it was determined by the Court of Appeal that the engine was 
sufficiently annexed to the land for the purpose of becoming a fixture, 
and that any intention to be inferred from the terms of the hiring 
agreement that it should remain a chattel did not prevent it from 
becoming a fixture, and passing as such to the mortgagee of the free- 
hold. 


Acent PLepGinc PrincipaL’s Prorerty. —Where plaintiff’s agent» 
who had authority to sell typewriters and collect the price, borrowed 
money for himself from defendant and turned over two typewriters be- 
longing to plaintiff as security, stating to defendant that the machines 
were his and that he had authority to sell them, plaintiff was entitled 
to recover the typewriters from defendant without repaying the loan.!. 


Plaintiff is conceded to have been the owner. If it has lost its title, it 
was through the act of Dahlberg, its agent. Dahlberg had no author- 
itp, either express or implied, to mortgage or pledge the property fora 
debt of his own.? Even if Dahlberg had assumed to mortgage the prop- 
erty as the property of his principal, he would not have bad authority 
to do so under power to sell and collect the purchase price, although 
here the question of estoppel by ratification might perhaps arise. None 
of the cases cited and relied upon by appellee are in point, for in each 
there was some act done by the agent in the name of or on behalf of his 
principal which was the subject of ratification. This is not true in the 
ase at bar, and plaintiff was not obliged to see if there was any ‘‘ taint 
on the money’’ which was paid it by its agent, Dahlberg, in satisfac- 
tion or part satisfaction of his account with it. Evenif the money were 


1 Wycoff v- Davis, 103 N. W. Rep. 5 See, as supporting these conclu- 
349 (Lowa), Deemer, J., delivering sions: Mordhurst v. Boies, 24 Iowa, 
judgment. 99; Gilbert v. Baxter, 71 Iowa, 327; 

2 Bray v. Flickinger, 69 Iowa, 167, 32N. W. 364; Van Vechten »v. Jones, 
28 N. W. 492; s. c. 79 lowa, 318; 44 104 Iowa, 4386; 73 N. W. 1032; Ed- 
N. W. 554. i gerly v. Cover, 105 Iowa, 670; 77 N. W. 

328. 
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tainted, there is no principle of law or morals which would yous the 
plaintiff from receiving it. 


FORECLOSURE OF MortGace as a PrLeper.— Where a mort- 
gage of real estate, pledged as collateral security for the payment of 
a note other than the mortgage debt, was foreclosed by sale, and the 
pledgee became the purchaser under the terms of the pledge, confer- 
ring power of sale with privilege to the pledgee to become purchaser, the 
pledgor could not have the foreclosure set aside.!_ Mr. Justice Barker 
delivering the opinion, said in part: The pledgor contends that notwith- 
standing the fact that in the present instance the foreclosure was by sale, 
because the titleto the mortgaged land still is in effectin the pledgees as 
between them and the pledgor the land is merely substituted 
for the foreclosed mortgage, and may be redeemed from the pledge. 
We think this contention cannot be sustained. If the foreclosure 
sale had placed the title in a third person as purchaser, it is 
plain that the pledgor no longer would be able to redeem the 
land, and that the net proceeds of the foreclosure sale would be 
a sum to be applied as of the date when they accrued, in reduc- 
tion of the debt to secure which the pledge was given. We see 
no reason to hold otherwise when the pledgee himself is the purchaser 
at a valid foreclosure sale, at which he has, under the power, a right 
to buy for himself. 


MorreaGes Porcnasine Tax-Titce. — We understand it to be a well 
established principle in equity that a mortgagee, whether in possession 
or not, but especially one in possession, cannot acquire an outstanding 
tax lien, certificate or title, and hold the same as against the title of his 
mortgagor. Ifa mortgagee pays delinquent taxes, or purchases a de- 
linquency certificate, or a tax title under foreclosure proceedings, 
he is presumed, in equity, to have acquired the same for the 
purpose of protecting the title of his mortgagor and preserving 
his own mortgage lien. He is then entitled to a lien on the realty, 
under his mortgage, for all sums thus disbursed by him together 
with interest.? 


1 Jennings v. Wyzanski, 74 N. W. 2 Shepard v. Vincent, 80 Pac. Rep. 
Rep. 347. Sup. Judicial Ct. Mass., (Wash.) 777, Per Crow, J., citing 
May 22, 1905. Jones on Mortgages (6th Ed.) § 1184, 

and numerous cases. 
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ADVERSE Possession — ACKNOWLEDGMENT OF TiTLE.—In Olson y, 
Burk! it is held that in order that the adverse possession may ripen 
into title, there must be continuity of the adverse possession for the 
full statutory period. An acknowledgment by the adverse claimant of 
the owner’s title before the statute has run in favor breaks the contin- 
uity of his adverse possession, and it cannot be tacked to any subse- 
quent adverse possession. The limitation does not again begin to run 
against the party whose title is thus recognized, and those claiming 
under him, until the claimant repudiates such title.2 Acknowl- 
edgement of the title of the owner of the land, within the 
meaning of this rule, may be made in many ways — among others, by 
he acceptance of a lease or contract for the purchase of the 
land from the owner thereof. Now, the trial court found that 
the defendant entered into contracts with the owner of the land 
in this case whereby he agreed to purcbase the land, and the 
owner agreed to convey it to him upon his payment of the pur- 
chase price. If the evidence with reference to the making of 
these contracts were rightly received, it is ample to establish an 
acknowledgment and recognition of the title of the owner to the 
land which would and did interrupt the continuity of the alleged 
adverse possession of the defendant.® 


Bounpary sy Apyointnc Owner. — When a deed describes the 
land as bounded on the one side by the land of a third person, 
the true boundary line between the land conveyed and the land 
of such third person must be taken as the boundary line, and 
not a conventional line agreed upon in parol by the parties at the 
time the deed was executed, if there be a variance between such two 
lines.* 


1 103 N. W. Rep. 385 (Minn.), May 


5, 1905, Chief Justice Start deliver- 
ing judgment. 

2 City of St. Paul v. Ry. Co., 63 Minn. 
330-336; 63 N. W. 267, 65N.,W. 649; 
68 N. W. 458; 34 L. R. A. 184; Sage v. 
Rudnick, 67 Minn. 362; 69N. W. 1096; 
Wood on Limitations (3d Ed.), § 270, 
p. 637; 1 Cyc. 1014. 

8 Johnson v. Peterson, 90 Minn 
508; 97 N. W. 384. 


* Halil v. Davis, 50 So. E. Rep. 106 
Ga. 1905); citing 2 Devlin on Deeds 
§ 1034; Crosby v. Parker, 4 Mass. 110; 
Frost v. Spaulding, 19 Pick. 445; 31 Am. 
Dec. 150; Cornell v. Jackson, 9 Metc, 
(Mass.) 150; Sparhawk v. Bagg, 16 
Gray, 583; Wiswell v. Marston, 54 Me. 
270; Umbarger v. Chaboya, 49 Cal. 
525; White v. Jones, 67 Me. 20. 
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Power oF SALE In Trust Deep Not Revoxep sy Grantor’s Deatu. — 
In Frank v. Colonial & U. S. Mortgage Co.' the Supreme Court of 
Mississippi hold that the power of sale vested in a trustee in a trust 
deed is a power coupled with an interest, and hence is not revoked by 
the death of the grantor. That the power of substitution of a new 
trustee granted in a trust deed to the beneficiary is a power coupled 
with an interest, and hence is not revoked by the death of the 
grantor. Whitfield, C. J., delivering the opinion, said: — 


«“‘ Whether, therefore, the mortgagee or the trustee is esteemed to take, by 
the conveyance, a legal or equitable estate in the thing conveyed or not, the 
sounder and better view manifestly is the one pointed out by usin the case 
of Allen v. Alliance Trust Co.? to wit, that the trustee or mortgagee in such 
instruments is not a mere ordinary agent at all; that the power to sellis based 
on the consideration on which the contract is bottomed, is part of that se- 
curity and that contract, and is hence stipulated for and bought by the bene- 
ficiary in the instrument, whether trust deed or mortgage, and is a power 
coupled with an interest, and hence not revocable by death.”’ 


TaKING POSSESSION UNDER AN UNRECORDED CHATTEL MOorTGAGE 
Not A PREFERENCE IN Bankruptcy voidable by the mortga- 
gor’s trustee in bankruptcy, although such action was taken within 
four months of the bankruptcy proceedings, if a possession so 
acquired is good as against the trustee under the State laws.? The 
mortgagor filed a voluntary petition in bankruptcy May 23, 1901. On 
May 6, 1899, being then solvent, he executed a mortgage of his pres- 
entand after-acquired stock in trade and fixtures which covered the goods 
in controversy ; butthe mortgage was not recorded, and thegoods remained 
in the mortgagor’s possession. On April 30, 1901, the mortgagee, hav- 
ing reasonable cause to believe that the mortgagor was insolvent, took 
possession of the goods, in accordance with the terms of the mortgage. 
Mr. Justice Holmes delivered the opinion of the court, saying in part : 
As the Supreme Court of Massachusetts says that taking possession 
under the mortgage within four months would be valid as against the 
trustee in bankruptcy but for supposed peculiarities of the present 


138 So. Rep. 340 (Miss.), May 1, Jones on Mortg. (6th Ed.), vol. 2, sec. 
1905; citing Hyde v. Warren,46 Miss. 1792. 
29; Clark v. Wilson, 53 Miss. 128, 129; 2 36 So. 287. 
Muth v. Goddard (Mont.), 72 Pac. 626; 3 Humphrey v. Tatman, 25 Sup. 
Carter v. Slocomb, 122 N. C. 475; 29 Ct. Rep. 567, decided April 17, 
8. E. 720; 65 Am. St. Rep. 714; Reilly 1905. Seesame case below, 184 Msas. 
v. Phillips (S. D.), 57 N. W. 780; 361; 63 L. R. A. 738; 100 Am. St. Rep. 

562; 68 N. E. 844. 
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bankruptcy law, and as Thompsonv. Fairbanks,' although distinguish- 
able from the present case, decides that it is valid under the present 
bankruptcy law if good by the laws of the State, it follows that the 
mortgagee was entitled to keep his goods, and that the judgment against 
him was wrong. 


EaseMENT OF ABUTTING OWNER IN SHADE TREES IN STREET THE Fee 
OF WHICH Is IN THE City. — An owner of a city lot, having no interest 
in the bed of the street on which it abutted, had a number of maple 
trees, planted by his predecessor in title, about thirty-five years old, 
in healthy condition, growing on the margin of the street, directly in 
front of his premises. Defendant gas company permitted, after notice, 
gas to escape from its pipes into the-soil about the roots of the trees, 
destroying the same. The Court of Appeals of New York held that, 
as an abutting owner, he had a right in the nature of an easement on 
the open space of the street whether he owned the fee or not, author- 
izing him to recover for such injury.? Mr. Justice Vann, delivering 
the judgment of the court, said, in part:— 


The maintenance of trees in a street for the purpose of ornament and shade 
is a proper street use, sanctioned both by statute andthe custom of the 
country. The trees thus maintained are a part of the street, to be enjoyed 
and used by the public traveling thereon the same asa good roadbed, sidewalk, 
pavement or anything else in the street, which contributes to the comfort or 
pleasure of the traveler. As a general rule, whatever renders a street more 
valuable to the people at large renders it more valuable to the abutting owner, 
for he has all their rights of user, besides other rights which are peculiar to 
himself. While the control of the street, regardless of where the title may be, 
of necessity is in the public authorities, and they may grade and improve it, 
even to his detriment, still he has special rights therein, which are a species of 
property that cannot be taken from him without compensation awarded accord- 
ing to the law of the land.‘ 

It is to be observed that we are not dealing with a question arising between 
an abutting owner and the city authorities, for in sucha case the rights of the 
latter are paramount, so long as the road is keptopen and unobstructed. Nor 
are we dealing with a question between him anda corporation authorized to 
use the streets for some public purpose, where it becomes necessary to cut 
sbade trees in order to effect that purpose. It is not the question which might 
have arisen when the defendant many years ago laid its pipes in the street, if 
it had not been necessary to cut the trees which are the subject of this action 


1 196 U. S. 517; 25Sup.Ct. Rep. 306. 3 Edsall v. Howell, 86 Hun, 424; 33 
2 Donahue v. Keystone Gas Co. N. Y. Supp. 892; Cross v. Mayor, 18 
(Court of Appeals of New York, Cul- N. J. Eq. 305, 313. 
len, C. J., and Gray and O’Brien, 4 Story v. N. Y. Elev. R.Co., 90 
J. J., dissenting, April 25, 1905). N, Y. 122, 179; 43 Am. Rep. 146. 
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in order to do the work properly, and they had been cut for that purpose with 
the approval of the city authorities. The defendant did not let the gas escape 
with the consent of the officers in control of the street. It did not act in 
accordance with law, but in violation of law. 

In Bohm v. Metr, Elev. Ry. Co.! Judge Peckham stated that, ‘‘ although the 
land itself was not taken, yet the abutting owner, by reason of his situation, 
had a kind of property in the public street for the purpose of giving to such 
land facilities of light, of air, and of access to such street.’”? So a learned 
commentator, citing authorities from various States to support his position, 
has laid down the following proposition: ‘‘ An owner whose land abuts upon a 
highway necessarily enjoys certain advantages from the existence of an open 
street adjoining his property, which belong to him by reason of the location 
of the street and are not enjoyed by the general public * * *” ? 

The easement, as for convenience it may be called, consists in the right to 
have the street kept open, and includes all the incidental privileges which may 
fairly be implied from that right. I+ is the proximity of the street — the situ- 
ation of the abutting land with reference to an open street — which gives to the 
abutting owner the special right to the enjoyment and use of whatever is per- 
mitted or maintained by the public authorities as a part of the street. 

If an enemy wantonly cuts down trees standing in the street in front of his 
neighbor’s lot, have the courts no power to redress the wrong done to private 
property? The shade trees of our cities and villages are the pride uf the peo- 
ple. On many streets they add to the commercial value of land. Isthelaw so 
tender toward wrongdoers as to virtually say to them, “ If you cut down every 
graceful elm or beautiful maple standing in the streets of any city, and can 
adjust matters with the authorities, you are safe, for no individual can call you 
to account, even if twenty per cent is taken from the value of his property?”’ 
The announcement of such a rule, directly or indirectly, would spread conster- 
nation throughout the State. 

If the plaintiff had owned to the center of the highway, hisrighttorecover dam- 
ages would be beyond question, yet the difference between such an action and the 
one before us is theoretical rather than practical, because, ‘as long as the street is 
kept open, which is the invariable rule in cities, and the generalrule elsewhere, 
the abutting owner has substantially the same benefit in eithercase.* Is it better 
to limit the recovery to cases founded upon a mere technicality or to extend it 
to all where substantial injury is inflicted upon the abutting owner by the act 
of a wrong-doer in a public street? Which rule is better adapted to the needs 
of the people generally throughout the State? Which will promote justice in 
the greater number of cases? What is there to prevent the court from laying 
down the best practicable rule to restrain wrongdoers from cutting down shade 


1129 N. Y. 576, 587; 29 N. E. 802, 640; Edsall v. Howell, 86 Hun, 424; 83 
804; 14 L. R. A. 344. N. Y. Supp. 892; McCruden v. Roch- 

2 Jones on Easements, § 489. ester Railway Co., 151 N. Y. 623; 45 

5 Halleran v. Bell Telephone Co., N.E. 1133; Jd. 5 Misc. Rep. 59; 25 N. 
177 N. Y. 533; 69 N. E. 1124; Id. 64 Y. Supp. 114; Gorham v. Eastchester 
App. Div. 41; 71 N.Y. Supp. 685; Eels Electric Co., 80 Hun, 290; 30 N. Y. 
». American Telephone & Tel. Co., 143 Supp. 125; 2 Dillon on Mun. Corp. (4th 
N. Y. 183; 38 N. E. 202; 25L. R.A. Ed.), § 644a. 
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trees standing in the street in front of people’s homes? These questions were 
answered in a practical and (as we think) a correct way in a recent case decided 
by the Appellate Division of the Second Department, which held that “an 
owner of land abutting upon a city street, whose ownership does not extend to 
the middle of the street, who has set out ornamental shade trees on the side- 
walk in front of his premises at his own expense and with the sanction of the 
municipal authorities, is entitled to have such trees protected against negli- 
gent or willful destruction at the hands of third parties. He has aright in such 
trees, in the nature of an equitable easement, and, where one of them is girdled 
and destroyed by a horse, may recover from the owner of the horse the dam- 
ages thus sustained.’’! This is the only case brought to our attention that is 
directly analogous, and we think it is founded upon sound legal principles, 
which should be applied to the case before us. While the plaintiff did not set 
out the trees in question, he is entitled to the rights of his predecessor in title, 
as an abutting owner who did set them out; and, as they have stood so long in 
the street, they are presumed to have been placed and maintained there with 
the consent of the municipal authorities. Even if the city of Olean has a right 
of action against the defendant, there will be no double recovery for the same 
injury, because the damages in the two classes of actions are as clear and dis- 
tinct as the causes of action themselves. The one involves the general rights 
of the city, while the other is limited to the injury to the special rights of the 
abutting owner. The wrong-doer cannot complain if he is made to pay for all 
the property he destroyed, even if part belonged to the plaintiff and part to the 
city. 

Judgment appealed from affirmed. 


Literary Lise, Suit — Proressor TricGs Cross-EXAMINED ABOUT 
SHAKESPEARE, LONGFELLOW AND WaittTieR. — An action for libel, of 
extraordinary interest, was concluded in the Supreme Court of New 
York, in which the jury returned a sealed verdict of six cents damages 
for the plaintiff, Prof. Oscar L. Triggs, formerly of the University of 
Chicago, who was suing The Sun Association. 

The jury erroneously supposing this verdict would carry costs for 
the plaintiff, by consent of parties the jury was allowed to retire and 
bring in a verdict of $50 for plaintiff. 

Prof. Triggs has been associated with the University of Chicago 
since its foundation in 1892, when he was regularly appointed an 
instructor in the department of English, which post he filled until 
1908. 

The Sun in March and April, 1903, published three editorial articles 
concerning Prof. Triggs, one of which was entitled ‘* Triggs in Altruria,”’ 
another ‘‘Triggs and Romeo.’’ In the following June, through 
Osborne & Hess, his attorneys, Prof. Triggs brought an action for 


Lane v. Lamke, 53 App. Div. 395; 65 N. Y. Supp. 1090. 
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libel against Zhe Sun, claiming $50,000 damages. The feature was 
Attorney Bartlett’s cross-examination of Triggs. One passage was 
this: — 


Q. You received this offer froma theatrical firm, did you not, Liebler & Co.? 
A. Yes, sir. 

Q. This is spoken of here: ‘‘ The news that Professor Oscar Lovell Triggs 
may appear as a theatrical advance agent will give joy to every friend of 
higher education in America.’’ That is what The Sun says? A. Yes, sir. 

Q. The proposition was that you were to go throughout the country lectur- 
ing on ‘‘ Romeo and Juilet?’’ A. Yes, sir. 

Q. For — How much were you to get? A. Seven hundred dollars a week. 

Q. You are a student of Shakespeare, are you not? A. Yes, sir. 


As TO LONGFELLOW. 


Q. “Two of the main elements of poetry, imagination and passion, are 
almost entirely lacking in his work.’? Can you say anything more injurious of 
a poet than that? A. Yes, sir. 


Q. What? A. That he was not a poet at all. 

Q. Do you not deprive him of the two great elements of poetic excellence? 
A. Of the great creative poet; yes, sir. 

Q. Assuming that there can be a great poet without imagination or that 


there can be a great poet without passion, can there be a great poet with both 
lacking? A. Nota great poet of the first class, no, sir; and clearly Longfellow 
is not of the major poetic class. 

Q. He does not belong —? A. He does not belong with Shakespeare or 
Milton or Dante. 

Q. He does not belong to the same tribe with Wait Whitman? A. He is 
different. 

Q. Where would you put Whitman? A. Pope and Whitman — Pope, Whit- 
man and Emerson are in the major class in American literature. 

Q. Having taking away his imagination and his passion you also take from 
him all that is spontaneous and all his inspiration? Answer that. Have you 
not? A. I said— I used those words; yes, sir. 

Q. “ His similes are often trite’?» — you mean old? A. Yes, sir. 

Q. ‘*His metaphors outworn?’’ A. Yes, sir. 

Q. His ‘allusion superficial?’ A. Yes, sir. 


As TO ROCKEFELLER. 


Q. Did not you lecture to your class and compare Mr. Rockefeller to Shake- 
speare? A. I gave a lecture. 

Q. Answer that yes or no; in a lecture to your class in the University of 
Chicago? A. Yes, sir. 

Q. Did you not compare Rockefeller and Shakespeare? A. Yes, sir. 

Q. Was it John D. or William Rockefeller? A. John D. 

Q. In the lecture did not you say Rockefeller was just as great a man as 
Shakespeare? A. I did not. 
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Q. What did you say? A. I said thatthe one man was as great in his field 
as the other was great in his field—this being an industrial age, and in an 
industrial age a great financial magnate becomes the type. The special type 
found in an age like the Sixteenth Century in England — the time of the Renais- 
sance, a new birth of art —a dramatist becomes the type. 

Q. You see a close analogy between the career of a successful prominent 
financier or prince of industry and that of Shakespeare? A. Yes, sir. 


AN EXcurRsION INTO WHITTIER. 


Q. Who wrote the words ‘*No doubtful balaace of right and wrong, nor 
weary lawyers’ etc.? A. I am not prepared to say, sir. 


What low of cattle and song of birds; 
And healthful and quiet and loving words. 


Q. Who wrote that? A. I am not prepared to say. 
Q. What? A. Iam not prepared to say, sir. 
Q. Who wrote the worus: 


For of all sad words of tongue or pen, 
The saddest are these, it might have been. 


A. Iam not prepared to say. 

Q. You can’t tell us? Isn’t that one of the most familiar quotations? A. 
Yes, sir, you will find it all— 

Q. Yes, but here you are a professor of English literature? A.I do not 
study literature in that way. ; 

Q. You area professor of English literature? A. I do not study literature 
in that way. 

Q. A critic of Shakespeare, a criticof Rockefeller, a critic of Longfellow, 
of Whittier? A. Yes, lam. , 

Q. And you address young menon those great poets? A. Yes, sir. 

Q. And yet you can’t tell me where that quotation is? A. That is not in- 
volved in the matter at all. 

Q. But implies some familiarity with the great poets, doesn’t it? A. I 
do not study literature in that way. 

Q. Can a man lecture on Homer who has never read his Iliad? Can a man 
lecture on Whittier and Longfellow who does not know their poems? A. 
Knowing is a various thing, sir. I know when I have the text. I have a hun- 
dred poems — 

Q. Do you know who wrote it, whichever of the two, or whether either of 
them wrote it, whether Whittier or Longfellow wrote the words: — 


For of all sad words of tongue or pen, 

The saddest are these, it might have been? 
A. I do not place it. 
Q. You do not place it? A. No, sir. 
Q. Do you know where these words are found: — 


And the lawyer smiled that afternoon 
When in court he hummed an old love tune? 
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A. I cavu’t place it. No, sir. 
Q. Do you know who wrote these words: — 


Up from the meadows rich with corn, 
Clear in the cool September morn; 

The cluster’d spires of Frederick stand 
Green walled by the hills of Maryland? 


Mr. Osborne: That has a sort of a familiar ring to me. 

The Wituess: I really don’t place the poem. I do not study itin that way. 
Q. You donot? A. Ido not, really. That is aside from my profession, sir. 
Q. Did you ever hear of Maud Muller? A. Yes, sir. 

Q. Youdid. A. Yes, sir. 

Q. Youremember that? A. Yes, sir. 

Q. Did you ever hear of Barbara Frietchie? A. Yes, sir. 


IntERSTATE ComMERCE IN INTOXICATING Liquors. — An inspection 
law enacted by a State ‘‘ in the exercise of its police powers,’’ within 
the meaning of the act of Congress known as the Wilson act of August 
8, 1890, subjecting to laws so enacted all intoxicating liquors arriving 
jn the State, is not void as an interference with interstate commerce 
because it operates to deter shipments into the State." 

The law of Missouri in question is entitled ‘‘ An Act Creating the 


Office of Inspector of Beer and Malt Liquors of the State, and 
Providing for the Inspection of Beer and Mait Liquors Manufactured 
and Sold in This State.’’ 


Mr. Justice White delivering the opinion of the court said, in part : — 


Conceding, it is argued, that the Missouri statute attached to the liquor 
after delivery at its destination in Missouri, nevertheless, as the burdens 
which the statute imposed were of such a character as to affect traffic in 
the article, and hence operated to deter shipments into Missouri, therefore 
the statute must be treated as if it bore upon the liquor while still in transit as 
a subject of interstate commerce. This proposition simply amounts to con- 
tending that the Wilson act should be disregarded, since to enforce it woulg 
give the States power to regulate interstate traffic in liquor. If, when a 
State has but exerted the power lawfully conferred upon it by the act of 
Congress, its action becomes void as an interference with interstate commerce 
because of the reflex or indirect influence arising from the exercise of the 
lawful authority, the result would be that a State might exert its power 
to control or regulate liquor; yet if it did so its action would amount to 
a regulation of commerce and be void. And this would be but to say at 


1 Pabst Brewing Co. v. Crenshaw, opinion in which Chief Justice Fuller, 
25 Sup. Ct. 552, decided Apr. 17, 1905- Mr. Justice Brewer and Mr. Justice 
Mr. Justice Brown wrote a dissenting Day concurred. 
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one and the same time that the power could and could not be exercised. 
But the proposition would have a much more serious result, since to uphold 
it would overthrow the distinction between direct and indirect burdens upon 
interstate commerce, by means of which the harmonious workings of our 
constitutional system has been made possible. 

It is further insisted that, as the Missouri law is denominated in its text as an 
inspection law, and does not provide an adequate inspection, and, besides, im- 
poses a burden beyond the cost of inspection, the law is repugnant to the 
Constitution of the United States when tested by previous decisions of this 
court determining when particular inspection laws amounted to a regulation of 
commerce.! These cases, however, simply considered State laws which 
operated upon interstate commerce. To apply them to the Missouri law neces- 
sarily involves deciding that the malt liquors to which the law applied had not 
ceased to be articles of interstate commerce; and, therefore, again, merely dis- 
regards the Wilson act and the decisions of this court concerning it. Indeed, 
the whole argument upon which the entire case of the plaintiff in error pro- 
ceeds rests upon this fallacious assumption, since it admits on the one hand 
the validity of the Wilson law, and yet seeks to take this case out of the reach 
of its provisions by distinctions which have no foundation in reason, unless 
it be that that law is to be disregarded or held to be unconstitutional. 


A MorteaGe Securtnc a Notre Atso Secures a Nore ror Unpaip 
INTEREST ON THE MortGaGe Nore if both are signed by mortgagor, 
and payment of both notes may be enforced in one action for the fore- . 
closure of the mortgage. So held in Hunter v. Davis.?. Deemer, J., 
delivering judgment said, on this point: There is, in our judgment, no 
merit in the defendants’ appeal. The notethere set out was not barred 
by the statute of limitations. The demurrer admits that it was given 
for interest earned on the earlier note which was secured by the mort- 
gage. If this be true, the note thus made was secured by the mort- 
gage, and plaintiff was entitled to a foreclosure to enforce its payment. 
A mortgage given to secure payment of a debt secures also the payment 
of the interest accruing thereon, and the mere fact that the debtor has 
given the mortgagee his note for suchinterest has no effect as a waiver 
or release of the lien.? There was no misjoinder of the parties or 
causes of action. The defendant James McGrath was the sole maker 
of both notes. They were both secured by the same mortgage, and 
it is needless to say that it was entirely proper to make his wife a 
party to the proceeding. 


1 Citing Atlantic & P. Teleg. Co. v. 2103 N. W. Rep. 371 (Iowa, May, 
Philadelphia, 190 U. S. 160; 47 L.ed. 1905). 
996; 23 Sup. Ct. Rep. 817; and Postal 3 Barbour v. Tompkins, 31 W. Va. 
Teleg. Cable Co. v. New Hope,192 U.S. 410; 7S. E. 1. 
55; 48 L. ed. 338; 24 Sup. Ct. Rep. 204. 
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Exception — Reservation. — The words of a deed, the ‘‘ grantor 
hereby reserves the ownership of the wellon or near the east line of 
the lot hereby conveyed,”’ will be treated as an exception.! An excep- 
tion is a part excepted from the general terms of that which is granted. 
The words, however, are often used interchangeably, and the mere 
fact that what is excepted is mentioned as being reserved will not 
defeat its operation as an exception.? The exception in the deed 
before us is not repugnant to the grant. The proper course was 
pursued of limiting the general words of the grant by the exception.? 
It is urged that the exception in question should be construed 
against the grantors. While it is true that courts are sometimes 
compelled to resolve doubts against the grantors in deeds, yet in doing 
so the courts but follow a rule of construction that it is adopted as a 
dernier resort.4 It is our duty to effectuate the intention of the parties, 
if it can be discovered and does not contravene any rule of law. 


INsURANCE BY MorTGAGOR PAYABLE TO MorTGAGEE — MORTGAGEE A 
Necessary Party.—In an action by a mortgagor to recover on a 
policy of insurance, a mortgagee to whom the loss is payable to the 
extent of his interest is a necessary party; and, where he refuses to 
join as plaintiff, he may be made defendant. So held in Lewis v. 
Guardian Fire & Life Assur. Co., Limited, of London.® 

Chief Justice Cullen said, in part: — 


There is but a single contract between the parties, by which one party is 
indemnified against loss, but the insurance money is to be paid, not to him, 
but to his appointee for his benefit.6 Under such a contract the interests of 
the mortgagor and mortgagee are not separate and distinct, but the interest of 
the mortgagor is coextensive with the whole amount payable under the policy, 
He is interested not only in obtaining the surplus above the amount necessary 
to discharge the mortgagee’s claim, but in seeing that his debt to the mort- 
gagee or the lien on his property held by the mortgagee is satisfied or reduced 
by the application of the insurance moneys. In this State a mortgagee to 
whom by the policy the loss is payable may maintain an action in his own 
name, and recover the whole amount payable under the policy; but in such case 
he recovers and holds the excess above his own claim as trustee for the mort- 


1 So held in Elsea v. Adkins, 74 4 Kent Com. *468; Jones Law of 
N. W. Rep. (Ind.) 242, May 10, 1905. Real Prop. in Conveyancing, § 518. 
2? 3 Washburn Real Property, *640; * Falley v. Giles, 29 Ind. 114. 
13 Cyc. 674, 675; Jones Law of Real 5 74.N. W. Rep. 224. (Court of Ap- 
Prop. in Conveyancing, § 505. peals of New York, May 2, 1905.) 
3 3 Washburn Real Property, *640 6 Grosvenor v. Atlantic Fire Ins. 
Co., 17 N. ¥. 391. 
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gagor.! But it does not at all follow that the mortgagor could sue in his own 
name on the policy, holding the whole or part of the recovery as trustee for 
the mortgagee, or that each can maintain a separate action for his own inter- 
est. On the contrary, the right of the mortgagee to recover the entire sum 
payable is inconsistent with the right of the mortgagor to maintain a separate 
action for his part of the loss. If the interest of the mortgagor extends, as 
we have ‘seen, to the whole insurance moneys, he is entitled to maintain an 
action coextensive with his interest. Granting the right of the mortgagor to 
maintain such an action, it is clear that to the action the mortgagee must be a 
party, for payment, by the terms of the policy, is first to be made to him to the 
extent of his interest. This was so held in Ennis v. Harmony Fire Insurance 
Company,? nearly half a century ago. The case has never been overruled or 
criticised. 


Priority Between MortGace anp Mecuanic’s Lien. — In Rochford 
v. Rochford, the Supreme Court of .Massachusetts,? hold, in an action 
to enforce a mechanics lien, that where one who was negotiating for the 
purchase of land contracted with plaintiff for the erection of a building 
thereon, but any work done before title passed was done without the 
seller’s consent and without any notice that plaintiff intended to claim 
a lien, and on the conveyance the purchaser gave the seller a mort- 
gage, no contract being made with plaintiff after@he purchaser became 
the owner and before the mortgage was recorded, the mortgage retained 
priority over the lien. 


The action was against the purchaser of the land. The mortgagee’ 


intervened with a claim of priority. Mr. Justice Bradley, delivering 
judgment, said in part: — 


If uo rights in the property were involved except those arising between the 
petitioner and the respondent Rochford, then, as owner of the land when the 
house was finished, he could be found, by his consent to the continuation of 
the work after the conveyance, to have ratified what had preceded, and, as the 
lien attached from day to day as the work was done or materials were furnished, 
his ratifications would relate back to the beginning and embrace the whole 
amount. 

But against the mortgagee no lien attaches in such a case, unless the con- 
tract out of which it springs was made after the mortgagor has become owner, 


for the legal title fixed by his ownership is the terminus from which incum- © 


brances, whether by way of a mortgage duly recorded or of a lien duly created, 
must reckon their rank to claims on the land.5 


1 Cone v. Niagara Fire Ins. Co., 60 
N. Y. 619. 

2 3 Bosw. 516. 

374 N. W. Rep. 289 (Mass.), May 
18, 1905. 

4 Courtemanche v. Blackstone Val- 
ley Street Ry. Co., 170 Mass. 50, 53; 


48 N. E. 937; 64 Am. St. Rep. 275; 
Anderson v. Berg, 174 Mass. 404; 54 
N. E. 877. 

5 Courtemanche v. Blackstone Val- 
ley Street Ry. Co., wbi supra; Mc- 
Dowell v. Rockwood, 182 Mass. 150, 
154; 65 N. E. 65. 
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Before November 16, 1896, and until delivery of the deed on that day, the 
petitioner had no lien, or a contract which could result ina lien for work or 
materials, against Gleason, the owner of the land. By the transaction when 
the title passed, Thomas J. Rochford is found to have gained only a momentary 
seisin of an unincumbered estate, which was immediately transformed into an 
equity of redemption by his mortgage, made to the grantor, presumably, to 
secure a part of the purchase money. And, as he made no contract with the 
petitioner after he became owner and before the mortgage was recorded, it 
retained priority over any lien that could grow out of their original agree- 
ment.! 


DECLARATIONS IN DisPARAGEMENT OF TiTLE. — Declarations which do 
not bear upon the quality of any possession of the declarant, and have 
no reference to the identity or location of boundaries or monuments, or 
to any matter concerning physical conditions or use, are properly ex- 
cluded; and, where their sole purpose is to show that the title which 
the record showed to exist did not in fact exist, they are not admis- 
sible, whether the declarant was in or out of possession, or is living or 
dead. 


So held in Fall v. Fall.2 Mr. Justice Peabody delivering the opinion 
said in part: — 


It is indispensable, also, that the declarations be in reference to facts prov- 
able by parol, and that they tend to establish such facts. In Phillips v. Laugh- 
lin,’ Wiswell, C. J., after areview and an analysis of a wide range of authorities 
cited, makes a carefully limited generalization, namely, ‘ that such declara- 
tions against interest [namely of a person while in possession of land] in 
regard to the nature, character, or extent of the declarant’s possession, the 
identity or location upon the face of the earth of boundaries and monuments 
called for in the deed, or in regard to any matter concerning the physical con- 
dition or use of the property, which must be, from the nature of things, proved 
by parol, are admissible.’’ But in the same case it was also held that “ it is 
not competent to prove declarations made out of court by the predecessor in 
title of a party to an action in court, to the effect that a deed wiich appears to 
be sufficient in all respects, which is duly recorded, and which a purchaser has 
been led to rely upon as one of the necessary links in its chain of title, from 
the very fact of its being recorded, is not what it and the record of it purport 
to 

In the case at bar the excluded declaration bore not upon the quality of any 
possession of the declarant, and it had no reference to identity or location of 


1 Webster v. Campbell, 1 Allen, 313! Sprague v. Brown, 178 Mass. 220, 224; 
Ettridge v. Bassett, 186 Mass. 314; 59 N. E. 631. 
Saunders v. Bennett, 160 Mass. 48; 2 60 Atl. 718 (Me.), March 18, 1906. 
35 N. E. 111; 39 Am. St. Rep. 456; 3 99 Me. 26; 58 Atl. 64, supra. 
VOL. XXXIX. 40 
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boundaries or monuments, or to any matter concerning physical condition or 
use. Its sole purpose was to destroy what was apparently an invulnerable 
muniment of title by deed and record, and to show that the title which the 
record declared did exist did notin fact exist. We think such declarations 
limited to such a purpose are not admissible, whether the declarant was in or 
out of possession at the time, or whether she is now dead or alive. 


CovENANT OF WARRANTY OF TiTLE TO LAND ENFORCED By AN InTER- 
MEDIATE VENDOR. — An intermediate vendor, who has been forced to 
discharge his liability for breach of covenant in his deed to his vendee 
evicted by a paramount title, may maintain an action against his ven- 
dor for reimbursement under similar covenants in his deed.' | 


Ricut To REcovVER FOR A PARTIAL PERFORMANCE OF A ConTRACT. — 
In Dame v. Woods, the Supreme Court of New Hampshire, by divided 
count of three to two, hold that where plaintiff contracted to put a 
heating plant into defendant’s building, and to furnish all the material 
and do the work, for a sum to be paid on completion of the work, and 
before completion thereof the house is burned, there being no insur- 
ance thereon, he cannot recover on the theory of a quasi contract to- 
pay for the benefits on the ground of a necessary acceptance from day 
to day; it not appearing that the materials could not reasonably have 
been removed, and for a reasonable sum, had they not been destroyed. 

Mr. Justice Bingham, speaking for the court, after referring to the 
class of cases in which the services are from their very nature accepted 
from day to day, as the labor progresses, and where the benefit of the 
labor must necessarily be regarded as accepted by the employer, said 
in part: — 


In this class of cases the underlying principle seems to be that, although the 
contract calls for a continuous service, the parties have agreed in advance to an 
apportionment of the contract and an acceptance of the service as it shall be 
rendered from day to day, and that the performance of the whole labor is not 


1 Morrow v. Baird, 86 S. W. Rep. 
(Tenn.) 1079; citing Rawle on Cov- 
enants, § 212; Washburn on Real Prop- 
erty, vol. 3, p. 503, who cites in sup- 
port of his text Withy v. Mumford, 5 
Cow. (N. Y.), 137; Thompson v. Shat- 


tuck, 2 Metc. (Mass.), 618; Suydam ». 
Jones, 10 Wend. 184; 25 Am. Dec. 552; 
Thompson v. Sunders, 6 T. B. Mon. 
357; Booth v. Starr, 1 Conn. 244-249; 
6 Am. Dec. 233; Redwine v. Brown, 10 
Ga. 311-317. 


XUM 

| 

4 

a 

4 

a 

a 

‘ 

XUM 


NOTES OF RECENT DECISIONS. 627 


to be treated as a condition precedent to the employer's obligation to pay, 
unless the parties expressly stipulate that it shall be, by providing that nothing 
shall be earned until the whole service is performed,! while in the former class 
the reasonable construction of the contract is that it is entire, is not appor- 
tionable, and the agreement to fully perform is acondition precedent to the em- 
ployer’s obligation to pay, without an express stipulation to that effect. 

The case does not find that it would have been impossible, or even imprac- 
ticable, to remove the boiler, radiators and piping, but does find that their 
value amounted to $466.38, while the labor of installing them amounted to but 
$46.80. This would indicate that the expense of them would not have been 
unreasonable. They were destroyed by fire before the completion of the work, 
without the fault of either party, without the defendant having made any use 
of them, and, as it would seem, before he was called upon to accept or reject 
them. The only reason that can be advanced for construing the contract to 
mean that the defendant agreed in advance to accept the labor and materials 
from day to day is that by adapting this construction the conclusion would be 
reached that the defendant was benefited. But the facts presented do not 
warrant the construction. ‘ 


A BEQUEST OF THE PROCEEDS OF SALE OF STOCK Is NOT A BBQUEST OF 
THE Stock ItseLr, and does not carry with it the dividends declared 
after testator’s death and before the sale of the stock, and which there- 
fore belong to the corpus of the estate.? It is a general prin- 
principle that a dividend belongs to the owner of the stock at the 
time when the dividend is actually declared. Therefore a specific 
legatee of shares of stock is entitled to all dividends which are declared 
after the death of the testator * though the greater part of the dividend 
on the shares bequeathed was earned during the lifetime of the testa- 
tor. A specific legatee takes the stock as it was at the time of the 
testator’s death. But the bequest is not of the stock itself but of 
proceeds of the stock. The language employed by the testatrix in 
speaking of the stock is, ‘‘ which I desire shall be sold to the highest 
bidder and the proceeds of such sale divided,’’ etc. Here we have no 


1 Britton v. Turner, 26 Am. Dec. 4 Thompson on Pri. Corp., § 2206; 
713. Cook on Corp. § 539; Wright v. War- 

2 Missouri Baptist Sanitarium v- ren, 4 De Gex, Rep. 367; Brown v. 
McCune, 87 S. W. Rep. 93; St. Louis Collins, 12 Eq. 586; Ibotson v. Elam, 
Court of Appeals, May 2, 1905, Nor- 1 Eq. 186; Jaques v. Chamber, 2 Coll- 
toni, J. , yer, 435; Brundage v. Brundage, 60 

’ Thompson on Pri. Corp., § 2172; N. Y. 544; 12Ct. App. Rep. 934; In re 
Price v. Milling Co., 83 Mo. App. 477; Kerdochan et al., 104 N. Y. 618; 11 
Houser v. Richardson, 90 Mo. App. ON. E. 149; Johnson v. Bridgewater 


142; Rose v. Barclay’(Pa.), 43 Atl. Iron Mfg. Co., 14 Gray (Mass ), 274. 
885; 45 L. R. A. 319. 


XUM 
| . 
l 
l ‘ 
y 
e 
d 
d 
1e 
0 
ot 
2; 
9; 
10 


39 AMERICAN LAW REVIEW. 


628 


bequest of the stock, but a bequest of the proceeds of the sale made 
by the executor; and it is the law, as above stated, that a bequest of a 
specific sum to be paid from the stock itself does not bequeath the stock 
itself. It appears from the bequest the stock must remain the prop- 
erty of the estate until sold; hence the dividends having been declared 
when the stock was the property of the estate, the executor was right 
in turning them into the corpus of the estate. 


Lanpiorp’s LiaBitity ror Insury To Tenant’s Property. — Where 
damage to a tenant’s property was caused by rain falling on the 
demised portion of the building while new stories were being erected, 
the landlord was not relieved from liability therefor merely because the 
work was being done by an independent contractor. Hobson, C. J., 
in Nahm v. Register Newspaper Co.,' deciding as above, said in 
part: — 


The landlord is under a positive duty to his tenant that he shall have quiet 
enjoyment of the premises. He cannot himself tear off the roof above the ten- 
ant’s head without being responsible for the consequent injury to the tenant’s 
goods, and what he cannot do directly himself he cannot relieve himself of 
responsibility for by contracting for its being done byanother. A master can- 
not relieve himself of a non-assignable duty which he owes to a servant by 
contracting with another for its performance. A railroad cannot relieve itself 
from responsibility for the exercise of its franchise by contract with another. 
The principle thus runs through the entire law, and has often been applied 
between landlord and tenant. Thus in Pittsfield, etc., Mfg. Co. v. Pittsfield, 
Shoe Co.,? it was held by the Supreme Court of New Hampshire that a landlord 
is not relieved from liability from injury to tenants of a lower fioor by the 
freezing and bursting of an automatic fire extinguisher in the upper portion of 
the building, by the fact that he has employed an independent contractor to 
keep the building heated; and in that case the court quote with approval 
from 1 Thompson on Negligence,’ as follows: ‘‘ There are certain absolute 
duties resting upon natural persons and corporations, either by operation of 
law or by reason of having been voluntarily assumed. The law does not per- 
mit a person or corporation to cast off such a duty upon an independent con-. 
tractor so as to exonerate himself or itself from the consequences of its 
non-performance.’’ The same rule was followed by the Wisconsin Supreme 
Court in Wertheimer v. Sanders.‘ 


181 S. W. Rep. 296; Kentucky, See, also, Marshall v. Cohen, 9 Am: 


May 16, 19065. 

2 (N. H.) 53 Atl. 807; 60 L. R. A. 
116. 

3 § 663. 

470 N. W. 824; 87 L. R. A. 146. 


Rep. 170; Gill v. Middleton, 105 Mass. 
477; 7 Am. Rep. 548; Hawver ». 
Whalen (Ohio), 29 N. E. 1049; 14 
L. R. A. 828; Glickauf v. Maurer, 75 
Tj], 289; 20 Am. Rep. 238. 
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Devise Wirsour Worps or Liarration — WHETHER Fee or Lire 
Estate Depenps upon Intent SHOWN BY WHOLE InsTRUMENT. — The 
evident intention of a testator to dispose of his whole estate by a will 
making all his heirs at law devisees, with a special aim at equality 
among them, particularly evidenced by charging the funeral ex- 
penses and the testator’s debts upon that devisee who was given 
a greater quantity of realty than the others, prevents the applica- 
tion of the rule that devises of land without words of limitation 
or description pass nothing but a life estate. Such was the deci- 
sion of the Supreme Court of the United States in McCaffrey 
vy. Manogue.' Mr. Justice McKenna delivering judgment said in 
part: — 

To like effect is Cook v. Holmes,? where the will passed on contained the 
following devise: ‘‘ Item. To his grandson Gregory C., only child of his son, 


Daniel C., deceased, a certain piece of land in Watertown, containing about 
six acres.’”’ The will contained devises to other sons of pieces of real estate, 


charging them with payment of certain legacies. The will concluded as fol-— 


lows: “‘ The above described legacies, together with what I have heretofore 
done for my children and grandchildren, make them nearly equal, and are their 
full portions of my estate.’’ 

The will, therefore, is similar to the will in the case at bar. Equality be- 
tween the devisees is as much the purpose of one as the other, though it is 
expressed in one and deduced as an implication in the other. Chief Justice 
Parker in delivering the opinion of the court said: ‘‘ The quality of the estate 
which Gregory C. took by the devise must be determined by the words of the 
will, taken together, and receiving a liberal construction, to effectuate the 
intention of the testator as manifested in the will.”’ 


Trust Deep — PowEer Wits an InTEREsT AND [RREVOCA- 
BLE. — The power of sale vested in a trustee in a trust deed is a power 
coupled with an interest, and hence is not revoked by the death of the 
grantor. The power of substitution of a new trustee granted in a 
trust deed to the beneficiary is a power coupled with an interest, and 
hence is not revoked by the death of the grantor. So held in Frank v. 
Colonial & U. S. Mortg. Co. Limited.* Chief Justice Whitefield de- 
livering the judgment refers to the doctrine which prevails in a few 
States that a mortgagee has no estate in the land, and that a power of 
sale in him is not coupled with an interest, and he says that an exami- 


1 25 Sup. Ct. Rep. 319 (1905). 211 Mass. 528. 
3 38 So. Rep. 340 (Miss. May 1, 190) citing Jones on Mortgages 
(6th Ed.), § 1792. 
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nation of the cases in Colorado, South Carolina, and Georgia show 
that those States are weakening in their view of the matter. For ex- 
ample, the later view in Georgia is well represented by the case of Ray 
v. Hemphill.'| ‘*‘ Whether, therefore, the mortgagee or the trustee is 
esteemed to take, by the conveyance, a legal or equitable estate in the 
thing conveyed or not, the sounder and better view manifestly is the 
one pointed out by us in the case of Allen v. Alliance Trust Co.,? to 
wit, that the trustee or mortgagee in such instruments is not a mere 
ordinary agent at all; that the power to sell is based on the 
consideration on which the contract is bottomed, is part of that 
security and that contract, and is hence stipulated for and bought 
by the beneficiary in the instrument, whether trust deed or mort- 
gage, and is a power coupled with an interest, and hence not 
revocable by death.’’ 


Mercer OF MortGaGes IN THE Fee. — The merger of mortgage liens 
with the fee, on both being united in the same person, is a question of 
jntent, and merger will not be implied where there is an intervening 
claim. So held in Anglo-Californian Bank v. Field,’ where Shaw, J., 
delivering judgment, said on this point: — 


It is true that under ordinary circumstances, where the holder of a mort- 
gage acquires the estate of the mortgagor, the mortgage interest is merged in 
the fee, and the mortgage is extinguished. This is the ordinary legal effect of 
the transaction, and ordinarily the intention is presumed to accord with the 
act accomplished. But this rule is never applied where there is an interven- 
ing lien on the property, which it is to the interest of the purchaser to keep on 
foot, and where there is no evidence, direct or circumstantial, of an express 
intention to extinguish the first mortgage and hold subject only to the second. 
In such a case the legal title and first mortgage lien will be considered as 
separate interests whenever necessary for the protection of the just rights of 
the purchaser. The question was fully considered in Davis v. Randall.‘ The 
law on the subject is well stated in the syllabus to that case in these words: 
‘The merger of mortgage liens with the fee, upon both being united in the 
same person, is a question of intent; and merger will not be implied where 
there is an intervening claim, but equity will keep the legal title and the mort- 
gagee’s interests separate, though held by the same person, whenever neces- 
sary for the full protection of his just rights; and if, from all the circum- 
stances, a merger would be disadvantageous to the party holding the fee, his, 


1 97 Ga. 566; 25S. E. 485. 5 80 Pac. Rep. 1080. 
2 36 So. Rep. 287. 4 117 Cal. 12; 48 Pac. 906. 
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intention that merger shall not result will be presumed and maintained, and 
equity will keep the liens alive for the purpose of doing justice.””! - 

That a merger of the lien of the first mortgage would operate to the disad- 
vantage of Cowan, there can be no question. Ifthe merger is not allowed to 
take place, he is, of course, bound to take subject to the second mortgage; but 
upon a sale he would be entitled to receive out of the proceeds all the money 
due on the first mortgage, or he could keep the property by paying only the 
excess it brings over the first mortgage, whereas, if there is a merger, he would 
be bound to pay the second mortgage in full in order to keep the property he 
bought, or obtain any of the proceeds of its sale. 


A Parot SALE or TimBeERr 1s BUT A License to enter, cut and 
remove, which may be revoked, so that acts thereafter done on the land 
by the licensees constitute a trespass.? 


. 


Contract PLeEpGiInG a MortGaGre: PLEDGE TO BE ENFORCED BEFORE 
Suit on THE Dest. — The plaintiffs brought suit on an agreement re- 
citing that defendants had assigned to them a mortgage and certain 
policies of insurance to secure a loan, with the agreement on plaintiffs’ 
part to reassign if the loan was paid within a year. Defendants 
authorized plaintiffs, if the loan was not so paid, to realize a surrender 
value of the policies, and sell the mortgage, the proceeds to be applied 
on the debt; and, if the sum realized was insufficient to pay the debt in 
full, defendants agreed to pay any deficiency. It was held that plain- 
tiffs could not sue to recover the full amount without first attempting to 
realize on the collateral.® 

Potter, J., said: The fact seems to have been overlooked that the 
parties to this transaction made a special contract, which provided a 
special mode of procedure, and called for the disposal of the collaterals 
before proceeding against the debtors. The citation of such cases as 
Hartranft’s Estate, and O’Neill v. Whigham,® by counsel for the 


1 See also Hines v. Ward, 121 Cal. Pac. 196; Jones on Mortgages, §§ 


118; 53 Pac. 427; Scrivner v. Dietz, 84 
Cal. 298; 24 Pac. 171; Brooks v. Rice, 
56 Cal. 428; ‘Rumpp v. Gerkens, 59 
Cal. 496; Carpenter v. Brenham, 40 
Cal. 221; Henderson v. Grammar, 66 
Cal. 335; 5 Pac. 488; Wilson v. White 
84 Cal. 248; 24 Pac. 114; Tolman v. 
Smith, 85 Cal. 289; 24 Pac. 743; 
Shaffer v. McCloskey, 101 Cal. 580; 36 


870, 873. 

2 Hodson v. Kennett, 60 Atl. Rep. 
(N. H.) 686. 

3 Klee v. Trauerman, 60 Atl. Rep. 
157 (Penn.) 

4 153 Pa. 530; 26 Atl. 104; 34 Am. 


St. Rep. 717. 


5 87 Pa. 394. 
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appellees, makes it apparent that they lost sight of the distinction 
between the form of agreement made in this case, and that of an ordi- 
nary promissory note, with which collaterals have been deposited, 
Those cases were upon promissory notes containing a direct and inde- 
pendent promise by the debtor to pay, and the collateral agreement 
was in addition to and independent of it. But here, as we said in the 
outset, the action is strictly upon the agreement, and under its terms 
the collateral must be converted and applied upon the indebtedness be- 
fore the defendants can be pursued, and then they are liable only for 
the deficiency. 


CORRESPONDENCE. 


CHICAGO, May 24, 1905. 
Editor of the American Law Review: 


Will it be allowable to notice briefly two or three points in the article 
in your late number, entitled, ‘‘Lincoln and Douglas: The Great Freeport 
Debate? 

It is to be remarked that it reminds those who knew its author, the late 
Seymour D. Thompson, of the vigor and directness of his speech, character- 
istics always calculated to command attention. Yet it may well be said that in 
wielding the pen of a ready writer he, in this instance, did not assume the 
burden of very thorough revision. It may consequently be said, without 
intending to criticise what he intended for sprightliness of narrative, as 
presenting his recollection of the distinguished men noticed personally, that 
his remarks concerning our highest court, as to motives in delaying until after 
the presidential election in 1856 a decision of the Dred Scott case are pungent, 
but may not be treated as veritable history. May not this be said, also, 
of the expression that “ the Supreme Court itched to settle the whole slavery 
question?’ 

These may have been theories to be stated in hurried platform-utterances, 
in political campaigning, but can they be accepted after being tried by time and 
contrasted with a fair consideration of the character of the learned jurists who 
sat in the case? The conjecture that Mr. R. M. Field, the attorney who signed 
the declaration, imagined in instituting or carrying on the case that “its 
decision would slay somebody,” is a point upon which remark is unnecessary ; 
but good faith on the part of the courts called upon to deal with the case may 
be presumed. 

The mention which Judge Thompson makes of Abraham Lincoln and John 
Wentworth, by way of comparison between them, seems to be rather curious to 
those who knew the men. One would suppose, for example, that he thought 
Mr. Lincoln, as being 6 feet 4 inches in height, was taller than Mr. Wentworth 
(p. 162). In fact, however, the latter was as much as three inches taller than 
the former. 

It is rather curious, too, that Judge Thompson used the name of Leonard 
Swett as being of Freeport, when the reference is to Martin P. Sweet, a dis- 
tinguished orator who had been a preacher, and who resided at that place, 
while Mr. Swett was then a resident-of Bloomington, Ill. 


Yours truly, 
Tomas DENT. 
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The editor deems it only fair to the memory of Judge Thompson, to 
say that the article referred to in the above letter came into his hands 
type-written, but evidently never revised by the author. It was doubt- 
less taken down by a stenographer from dictation, type-written and put 
aside without ever having been read over by Judge Thompson; for the 
copy had numerous little errors which he would have corrected and 
omissions he would have supplied had he read it. His account of the 
great debate is exceedingly interesting, and under the circumstances of 
its publication the little inaccuracies in statements of fact it contains 
will be overlooked by appreciative readers. 


“LITTLE ROCK, ARK., Juue 1, 1905. 
Mr. Leonard A. Jones, Editor American Law Review, Boston, Mass. 


Deak Sir: In your May-June, 1905, number, at page 421, you state that 
Mr. Finkelnburg was born in 1857, admitted to the bar in 1860, went to the 
Missouri Legislature in 1864, and to Congress in 1868. 

If these things are true, and your periodical has the reputation of telling the 
truth, I think the Judge must have been the most precocious youth we have 
ever had in this country, and I move that this honor, which is supposed to have 
been due to Horace Greeley, be transferred to Judge Finkelnburg. While he 
may have been admitted to the bar at the age of three, and have been elected 
to the Missouri Legislature at the age of seven (because many of the members 
have acted as if they were not more than seven years old), I am anxious to 
know how he got the Constitution of the United States changed so that he 
could become a member of Congress at eleven years of age. I have always 
understood that before one could become a member of Congress, he had to be 
twenty-one years of age, or thereabout, but since there is no disputing the 
figures, I take it for granted that the provisions of the Constitution of the 
United States in this case of Judge Finkelnburg must have been suspended or 
abrogated after the fashion of the insular cases. While I do not desire to take 
a single leaf from the laurel-wreath of fame of the late appointed District 
Judge, 1 would be pleased if you would point out how he came to be a member 
of Congress at such an early age. 

I am personally interested in this, because I have a boy of my own who I 
think is a bright fellow, and only one year old, and if he is to be admitted to 
the bar at the same age that the Judge was, I had better start him to studying 
law at once, because our school requires a two years’ course. This would 
bring bim up to the age limit at which the Judge was admitted, and if he is to 
go to Congress at eleven, I want to place him at once in the tutelage of some 
astute politician. 

A succinct answer to these inquiries will be appreciated by 

Your humble servant, 
J. H. CARMICHAEL, 
Dean of Law Dept. University of Arkansas. 
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The learned Dean makes merry over the error in our type whereby 
the figure 5 got into the place of a 3. We can suggest no excuse 
except that the editor’s office is at some distance from the printing 
office. 

We trust that Judge Finkelnburg’s supposed precocity may not 
have worked any damage to this year old boy of our correspondent ; 
that the fond parents have not, in emulation of the judge, put this 
bright little boy upon a course of study in the law department of the 
University of Arkansas entirely beyond the endurance of the little fel- 
low. If, however, he is to enter immediately upon a course of study 
in the law we would recommend his first taking up the subject of 


Domestic Relations, and especially that part of the subject devoted _to 
Infancy. 
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BOOK REVIEWS. 


WHARTON AND STILLE’S MEDICAL JURISPRUDENCE, FIFTH EDITION. —The Lawyers’ 
Co-operative Publishing Company. Vol. 1 (980 pp.), Mental Unsoundness. Legal Ques- 
tions by FRANK H. BOWLBY; Medical Aspects by JAMES HENDRIE LLOYD, M. D., Vol. 
2 (690 pp. with appendix), Poisons by ROBERT Amory, M. D., and ROBERT L. EMERSON, 
M. D.; Vol. 3 (643 pp.), Physical Conditions and Treatment; Legal Aspects by FRANK H. 
BOWLBY; Medical Aspects by FREEMAN ABBE, M.D. : 


The first edition of Wharton and Stille’s Medical Jurisprudence was pub- 
lished in 1855, since which time in its various editions it has been a standard 
work. In preparing and issuing a fifth edition, half a century after the first, 
the publishers have realized that it cannot be done after the manner of many 
law books by simply adding a few sections to the the text and new citations to 
the notes. In law practically no new discoveries have been made and com- 
paratively few doctrines have been discarded. In the various departments of 
medicine, however, revolutions have occurred. New discoveries and conse- 
quent new theories have changed the whole aspect of the science in many in- 
stances. Realizing this, the publishers have made this fifth edition practically 
a new book, on the excellent lines of the former edition, to be sure, but not” 
confined to them. In this edition the effort has been made, and I think success- 
fully, to present both the legal aspect and the medical aspect of the different 
problems discussed, aspects which are often different and sometimes appar- 
ently conflicting. This has been done by the collaboration of lawyers and 
physicians. 

The subject-matter of the first volume, mental unsoundness, is perhaps of 
most juridical interest. No medical question so often arises for the considera- 
tion of the courts, and none has been more troublesome. In this volume are 
given the latest discoveries and theories as to mental diseases written in lan- 
guage the lawyer can understand. The much mooted legal question of the true 
line of irresponsibility, civil and criminal, for acts committed by a person 
afflicted with mental disease, is also discussed in languagethe physician can 
understand. The various judicial views, ancient and modern, are fairly stated — 
with full citation of authorities. Physicians, especially alienists, have re- 
garded the legal theory as erroneous, harsh and unjust to the unfortunate 
sufferers from mental disease, while most judges and lawyers have regarded 
the medical theory as too refined and indulgent for practical use in 
jurisprudence. A study of this first volume by both lawyers and physi- 
cians would enable each to appreciate better the arguments of the other 
and perhaps bring them nearer together. Familiarity with this volume 
would enable lawyers to manage more intelligently cases involving mental 
unsoundness, and would enable medical witnesses to be of more assistance to _ 
courts. 


XUM 


BOOK REVIEWS. 637 


The second volume on poisons is almost entirely upon the medical questions 
presented, and hence may be of more value to the lawyer than to the phy- 
sician. The subject is exhaustively treated, enabling the lawyer to conduct 
his examination of a case of supposed poisoning with more skill and a nearer 
approach to certainty. In the appendix to this volume are given thirty or 
more actual cases of poisoning, illustrating important medico-legal questions, 
These cases are very interesting and illustrative. A careful study of them 
will fix important and necessary cautions in the mind. 

The third volume takes up the other medical questions which come before 
the courts. Pregnancy, infanticide, sexual perversion, rape, wounds, etc. 
The «ffects of electricity and lightuing, hypnotism, etc., are also given con- 
sideration. Book IV, comprising the last third of the volume, is an excellent 
treatise on medical jurisprudence from the standpoint of the lawyer. The 
duties of the physician to his patient; bis right to compensation; his liability 
for malpractice, etc., are stated concisely, clearly and correctly. The writer 
has not been able to find an erroneous statement of the law. There is also a 
chapter on ‘* Medical Evidence ’? which the writer wishes might be read by 
every physician before giving evidence in court, as well as by lawyers before 
undertaking to examine a medical witness. It contains many valuable svug- 
gestions to both professions. 

The whole work is made more valuable by numerous citations and by a 
good index. It is well printed and bound. As before stated, it is not so 
much an old book in a new dress as a new book upon tested and approved 
lines. 


INHERITANCE Tax CALCULATIONS. — An Explanation of the Underlying Principles with 
Tables and Instructions for Ascertaining the Present Value of Dower and Curtesy 
Rights, Life Estates, Annuities, Vested and Contingent Remainders. Upon the North- 
ampton, Carlisle, American and Actuaries’ Experience Tables of Mortality at Various 
Rates of Interest, with a Brief Analysis of the Inheritance Tax Laws of the Various 
States and Territories. By 8. HERBERT WOLFE, F.8.S. Consulting Actuary, New York 
City. New York: Baker, Voorhis & Company. 1905. Whole number of pages, 208. 


The author better than any one can state the purpose and scope of his book. 
We therefore quote some paragraphs from his preface. ‘' The Legislatures of 
the various States have of late years devoted considerable attention to acts 
taxing inheritances. At the present time the statute books of nearly all of 
the larger and wealthier States contain provisions for the levying of a tax of 
this nature. The number of inquiries which have been directed to the under- 
signed, has indicated a desire upon the part of the members of the law profes- 
sion to know something of the principles underlying the necessary calculations 
which form the basis for the imposition of this form of taxation. To meet 
this want and to place before the profession generally an inexpensive book 
free from technical details and yet sufficiently comprehensive to enable one 
with practically no mathematical attainments to make the necessary calcula- 

tions, may be briefly stated as the object of the author.” 

_ “The arrangement of the book is simple, and when once understood will en- 
able one to calculate even the most complicated values quickly and with sufficient 
accuracy for all practical purposes. The advantage of this arrangement may 
be observed by comparing this with other books equally large and which give 
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the possessor only the necessary tables for the calculations of dower and 
curtesy rights on one basis of mortality alone. Within these covers will be 
found the necessary instructions and tables for the calculation of life estates, 
limited estates and vested remainders, contingent remainders, remainders that 
may be divested, dower, curtesy, inchoate dower, annuities of all kinds, ete., 
not only for one life, but for two, and in many cases three lives, on various 
bases, such as the American Experience Table of Mortality, Combined Expe- 
rience, Carlisle Experience, and the Northampton Tables.” 

The first part of the book consists of an exposition of the principles under- 
lying these calculations, explaining the mortality tables, the method of adapt- 
ing them to our uses and a simple explanation of the derivation of the necessary 
formula. The second part of the book consists of a series of problems which 
explain in concrete form the application of the formulae derived in the first 
part of the book. 

The third part of the book consists of the tables which have been derived 
and which are to be used according to the requirements of the various State 
laws. In Michigan, New York, North Carolina, and Wisconsin, for instance, 
the American Experience Table of Mortality is used. In California, Lowa, 
Maine, and some other States the Actuaries’ or Combined Experience Table is 
prescribed, while in Pennsylvania, Tennessee, and Virginia the Carlisle Table 
is still used as a standard. 

There are nine chapters occupying together seventy-five pages treating of 
Inheritance Tax Calculations. In different chapters are taken up Inchoate 
Dower Rights, Joint Life Annuities and Vested Remainders and the values of 
such estates. . 

Directions are given for working out a great variety of problems. 4 

There is finally an Analysis of the Inheritance Tax Laws of the different 
States. 

This book seems to be one of great use to persons who have occasion to cal- 
culate the value of the estates, rights or liens above referred to. 


BRIEFS ON PUBLIC QUESTIONS WITH SELECTED LISTS OF REFERENCES.—By RALPH 
CURTIS RINGWALT, A.B., LL.B., member of the New York Bar, formerly lecturer on Pub- 
lic Speaking in Columbia University, joint editor of ‘‘ Briefs for Debate,” etc., etc. 
Longmans, Green & Co. 91 and 93 Fifth Avenue, New York. Londonand Bombay. 1905 


Pages, 229. 

This isa series of argumentative briefs and lists of references on twenty-five 
of the most important public questions of the day. The public questions con- 
sidered are the following: Under Politics, the briefs relate to Naturalization, — 
Woman Suffrage, Negro Suffrage, An Educational Qualification for Suffrage, 
The Restriction of Immigration, Chinese Immigration, Direct Legislation, Pro- 
portional Representation, the Popular Election of Senators, the Retention of 
the Philippines, the Monroe Doctrine.. Economics, briefs relating to Protection 
and Free Trade, Commercial Reciprocity, Reciprocity with China, Shipping 
Subsidies, Trusts, an Asset Currency, Postal Savings Banks. Sociology, briefs 
relating to Government Ownership of Railways,a Postal Telegraph, Municipal 
Transportation, a Federal Divorce Law, the Single Tax, Compulsory Indus- 
trial Arbitration, Government by Injunction. 
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The author in his Preface says: For greater precision in the argument each 
brief has been prefaced with a concise proposition, stating the question for 
discussion. A few short paragraphs have then been given, explaining why 
the subject is important, what facts material to it are generally conceded by 
both sides, and what apparently are the chief points at issue. Then follows 
the brief proper, a discussion of these issues from the affirmative and the nega- 
tive points of view. Each main division of a brief is preceded by a list of 
references giving information about or evidence in support of the statements 
that follow. 

The author first states a proposition which is followed by an Introduction in 
which general references to authorities on the subject are given. Hethenin 
a few words shows the importance of the question; the facts which are gener- 
ally admitted, and the questions which arise thereupon. 

Then follows a brief for the affirmative upon the principal question with the 
authorities; followed by a brief for the uegative with authorities. The 
authorities are books, periodicals and reports which are generally available 
in every large library. This work will prove a very great help to the investi- 


gation of any of the questions upon which the author has collected the 
authorities. 


LIBRARY OF CONGRESS COPYRIGHT IN CONGRESS 1789-1904.—A Bibliography and 
Chronological Record of all Proceedings in Congress in relation to Copyright from 
April 15, 1789, to April 28, 1904, First Congress, lst session, to Fifty-eighth Congress, 2d 
Session. Prepared by THORVALD SOLBERG, Register of Copyrights. Copyright Office 
Bulletin No. 8. Washington Government Printing Office, February, 1905. 468 pages. 


The copyright legislation of the United States has extended over more than 
a hundred years, the first Federal law having been enacted in 1790 and the 
last in 1904, while prior to the passing of the first Federal statute (between 
1783 and 1786) all but one of the original thirteen States had enacted laws to 
secure the rights of authors. 

This volume is an attempt at a complete bibliography of all the bills relating 
to copyright which have been introduced to Congress, the resolutions and laws 
which have been enacted, and those reports, petitions, memorials, messages, 
and miscellaneous copyright documents which have been printed, together 
with a complete chronological record of all action taken in Congress in any 
way relating to the subject of copyright, showing how each proposal has been 
dealt with. 

It is generally admitted by those most concerned that our copyright laws 
need revision. The fact that no less than five distinct copyright measures 
were brought before Congress atits last session is evidence of this need. The 
question arises how the defects and limitations of the present statutes, as well 
as such changes as may be deemed desirable, can best receive the careful 
and adequate consideration reguired. It is doubtful if the enactment 
of further merely partial or temporizing legislation will afford satisfac- 
tory remedies for the insufficiencies and inconsistencies of the present 
laws. The subject should be dealt with as a whole, and the insufficient and 
antiquated laws now in force be replaced by one consistent liberal and 
adequate statute. 
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TABLE OF CASES AND LIST OF NOTES. — Table of Cases Alphabetically Arranged as te 
the Several States in the American Decisions, 100 Vols., American Reports, 60 Vols., 
American State Reports, 100 Vols., Showing the Cases to which Notes are Appended 
and the Subject of Such Notes, also what Cases in these Series have been Affirmed, 
Reversed, or Dismissed by the United States Supreme Court. By WM. 8. TORBERT, of 
Washington, D. C. Also List of Notesin the above Two Hundred and Sixty Volumes, 
Alphabetically Arranged, by A. C. FREEMAN, Editor “‘ American State Reports.” San 
Francisco: Bancroft-Whitney Company, Law Publishers and Law Booksellers. 1905. 
Whole number of pages 754. 


The most interesting part of this volume is the Appendix of seventy-five 
pages containing a list of important Notes contained in the 100 volumes of 
American Decisions, the sixty volumes of American Reports, and the 100 volumes 
of American State Reports. The list is arranged alphabetically by subjects, 
Every one who has used these reports knows that every important note pre- 
sents a summary of the Jaw of the subject down to the date the note was 
written. These notes are very valuable. 
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